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CASES 


ARGUED AND DETERMINED 


Supreme Court of the Stateot Georgia, 
AT MILLEDGEVILE, 


NOVEMBER THERM, 14860. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, } sonore 
CHARLES J. JENKINS, 


HUGHES eé al. vs. ALLEN. 


John W. Allen, by the tenth item of his will, directed certain slaves to 
be manumitted, which clause was declared void. By the twelfth item 
of his will, he ‘‘ desires all the remaining portion of his property, con- 
sisting of household and kitchen furniture, crop, provisions, cotton, 
stock of all kinds, lands, and the following named negroes to be sold, 
to-wit: Jim, Vinah, Dave, Katy, Aaron, Jerry, Moses, Jim, Mike, and 
all other property belonging to me and not heretofore specified, and 
the proceeds of such sale to be appropriated to the payment of all my 
debts ; and if there should be anything remaining—after all my debts 
are paid—it shall belong to the children of Theophilus D. Boothe, in 
the manner specified in the eighth item of this will.”’ 

Held, That the negroes specified in the tenth item of the testator’s will— 
the same being void by the laws of this State—belong to the heirs at 
law of John W. Allen, the testator, and not to the children of Theophi- 
lus D. Boothe, as residuary legatees under the twelfth item of the will. 


Trover, in Wilkinson Superior Court. Question brought 
up by agreement without any decision in the Court below. 
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Daniel G. Hughes, as executor of John W. Allen, de- 
ceased, brought an action of trover, in the Superior Court of 
Wilkinson county, against Willis Allen, administrator of 
John W. Allen, deceased, to recover damages for the alleged 
conversion of three hundred dollars in money, and eight ne- 
gro slaves with their annual hire. 

To this action of trover, the defendant filed a plea of the 
“ veneral issue” and, also, the following, to-wit: 

“That on the 27th day of Febr uary, 1856, John W. Allen, 
then of the county of Twiggs, and State of Georgia, made 
his last will and testament, in which, among other things, 
he undertook to manumit certain slaves, to-wit : Eliza, a wo- 
man, about thirty years of age, and her children—Glaucus, 
a boy, about eleven years of age; Penelope, a girl, about 
eight years old; Otis, a boy, about five years old, and San- 
ford, a boy, about seven months old ; and gave to said woman, 
Eliza, her bed and bed clothes, and. trunk, and two hundred 
dollars in cash, and directed his executors to transport her 
and her children to any place where she might desire to go, 
and also appropriated a sum of money sufficient to remove 
them. And in the twelfth item of his said will, he bequeathed 
as follows, to-wit: “I desire the remaining portion of my 
property, consisting of household and kitchen furniture, crop 
of provisions, cotton, stock of all kinds, lands, and the follow- 
ing named negroes to be sold, to-wit: Tom, Lem, Daniel, 
Dow, Katy, Aaron, Jerry, Moses, Jim, Mike, and all other 
property belonging to me, not heretofore specified, and the 
proceeds of such sale to be appropriated to all my debts, and 
if there should be anything remaining after all my debts, it 
shall belong to the children of Theophilus D. Boothe, in the 
manner specified in the eighth item of this will.” And, 
further, in the thirteenth item of said will, the said John 
W. Allen, deceased, declared: “That, if any one, specified 
in this will, should attempt to prevent the same from going 
into execution and distribution, as specified in these several 
items, then such an one shall not receive his distributive 
share, so apportioned, but the same shall be a common divi- 
dend to the others who have been mentioned in the same.” 
For the better consideration of this plea, this defendant sets 
out a copy of the will, which is as follows, to-wit : 

“Tn the name of God, Amen. I, John W. Allen, of the 
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county of Twiggs, and State of Georgia, being of sound and 
disposing mind and memory, and being desirous to settle my 
worldly affairs while I have strength to do so, do make this my 
last will and testament, hereby revoking all wills by me here- 
tofore made. And first, I commit my soul to God who gave 
it, and my body I desire to be buried in the family burial 
ground at Cool Spring Church, in Wilkinson county, and my 
worldly estate I dispose of as follows: 

“First. I desire and direct that my plantation shall be kept 
in operation for the present year, together with all my stock 
and farming tools, etc. ; after the expiration of which time, 
I desire that all my just debts be paid, without delay, to my 
creditors, by my executors, hereinafter mentioned, as there 
is no cause for further delay in payment of the same. 

“Second. I give and devise to my beloved brother, William 
Allen, the following negroes, to-wit : Red, a man of forty-two 
years old; Gracy, a woman about thirty years old; George, 
a boy about eleven years old; Louisa, a girl about three and 
a half years old ; Jane, a girl about two years old; Amy, a 
child about two months old. 

“Third. I give and devise to my beloved brother, Willis 
Allen, the following negroes, to-wit: Big Jerry, a man about 
thirty-one years old; Cato, 2 boy about twenty years old, 
and the following land, to-wit: The settlement known as the 
Paget place ; the settlement known as the Mrs. Rouse place, 
and one hundred acres of lot No. 72, making, in all, about 
three hundred and fifty acres. 

“Fourth. I give and devise to Miss Sarah Bryan two hun- 
dred dollars in cash. 

“Fifth. I give and devise to my beloved uncle, John Rogers, 
one thousand dollars in cash. 

“Sixth. I give and devise to my beloved sister, Polly Meri- 
dith, wife of Wyatt Meridith, five dollars in cash. 

“Seventh. I give and devise to John McCullers, whose 
name was changed by the Legislature of this State to John 
Allen, five dollars in cash. 

“Kighth. I give to the children of my worthy friend, The- 
ophilus D, Boothe, in trust, the following negroes, to-wit: 
Sarah, a woman about thirty years old; her son Henry, 
about thirteen years old; Georgia Anna, a girl about eleven 
years old; Andrew, a boy about five years old; Billy, a boy 
about nine years old; Ellen, a girl about six years old ; Clif- 
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ford, a girl about three years old; and if any of the children 
of the above-mentioned Theophilus D. Boothe shall die, leay- 
ing no child, the offspring of his or her body, then his or her 
distributive share to be equally divided among the remaining 
brothers and sisters of such child; and I hereby appoint my 
worthy friend, James R. Coombs, trustee for said children 
and said property. Also, the following negroes, to-wit: I 
give, in the manner above-mentioned, in the above clause, 
Jack, a boy about twenty years old; Zadock, a boy eighteen 
years old ; Josephine, a girl sbout sixteen years old; Luke, 
a boy about five years old; Tom, a boy about thirteen years 
old; Rachael, a girl about eleven years old ; David Crockett, 
a boy about two years old. All the above-mentioned negroes, 
together with the increase of the females, being given to said 
Theophilus D. Boothe’s children for their sole and separate 
use, and not subject to the debts of any person whatsoever. 

“Ninth. I give unto the children of my worthy friend, 
Daniel G. Hughes, in trust, the following negroes, to-wit: 
Ann, a woman about twenty-six years old, and her children ; 
Allen, about six years old, as well as the increase of Ann; 
said negroes not to be subject to the debts of any person 
whatsoever ; and I hereby appoint Daniel G. Hughes trustee 
for said children and said property. 

“Tenth. I hereby manumit and forever release from invol- 
untary servitude the following slaves, to-wit : Eliza, a woman 
about thirty-five years old ; Penelope, a girl about eight years 
old; Otis, a boy about five years old; Sanford, a boy about 
seven months old; allowing her to keep her bed and bed- 
clothes, and trunk which are strictly hers; and I do more- 
over, give to her, for her use, two hundred dollars in cash, 
and appropriate a sum of money sufficient from my estate to 
be used by my executors, hereinafter named, to carry or 
transport her to any place wheresvever she may wish to go, 
together with her children. 

“Eleventh. I give the following negroes, in trust, to Mary 
C. Boothe: Polly, a girl about thirteen years old; Sylvia, a 
woman about fifty years old; Peter, a boy about ten years ; 
as also the increase of the females mentioned in this item ; 
said negroes to be the sole and separate property, and for the 
sole and separate use, of the said Mary C. Boothe, and not 
subject to the debts of any future husband or other person 
whatsoever ; and if the said Mary C. Boothe should die leav- 
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ing no child, then said negroes shall be equally divided be- 
tween her brothers and sisters; and I do hereby appoint my 
worthy friend, James R. Coombs, trustee for said Mary C. 
Boothe. 

“Twelfth. I desire the remaining portion of my property, 
consisting of household and kitchen furniture, crop of pro- 
visions, cotton, stock of all kinds, land, ete., and the follow- 
ing named negroes to be sold, to-wit: Levi, Daniel, Tom, 
Caty, Aaron, Jerry, Moses, Jim, Mike, and all other property 
belonging to me not heretofore specified, and the proceeds of 
such sale to be appropriated to the payment of all my debts 
and if there should be anything remaining after all my debts 
are paid, it shall belong to the children of Theophilus D. 
Boothe, in the manner specified in the eighth item of this 
will. 

“Thirteenth. If any one specified in this will should at- 
tempt to prevent the same from going into execution and dis- 
tribution, as specified by these several items, then such an 
one shall not receive his distributive share, so apportioned, 
but the same shall be a common dividend to the others who 
have been mentioned in the same. 

“Fourteenth. I desire that my faithful old servant, Pleas- 
ant, shall go where she pleases, and that she shall not belong 
to any one, and that the sum of one hundred dollars shall be 
reserved for her use and support. 

“Fifteenth. I give and devise unto Daniel G. Hughes my 
watch, to be his forever. 

“Sixteenth. I constitute and appoint my beloved friends, 
James R. Coombs and Daniel G. Hughes, executors of this 
my last will and testament.” 

The said John W. Allen having died, his said will was duly 
presented to the Ordinary of said county of Twiggs, and, 
being duly proven, was ordered to be recorded by the judg- 
ment of said Ordinary, except so much and such parts thereof 
as related to the manumission of the slaves as heretofore set 
forth ; and in relation to said negro slaves so attempted to be 
manumitted as herein specified and set forth, an intestacy 
was declared by a like judgment of the Ordinary aforesaid ; 
and administration was taken out by the defendants in this 
suit, for the settlement of the estate of the said John W. 
Allen, not disposed of in and by his said will, including the 
slaves so attempted to be manumitted as aforesaid, which 
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slaves were, by said defendant, taken into possession, and 
sold by an order of the Ordinary aforesaid, and the proceeds 
distributed to the heirs at law of the said John W. Allen, 
in due course of administration. Afterwards, the plaintiff 
claiming the same, in behalf of the residuary legatees under 
the will aforesaid of the said John W. Allen, more particu- 
Jary under the 12th item hereinbefore stated, instituted said 
action of trover (to which this plea is now filed) against the 
defendant to recover the said negroes so attempted to be 
manumitted as hereinbefore stated, with their issue. Now 
this defendant, for plea te said action, (the premises consid- 
ered, (denies that the plaintiff, in behalf of said residuary 
legatees under said will, have any right, title or claim to the 
said negro slaves and their issue, but, on the contrary, in 
fact, says, that as to all of said slaves, the said John W. 
Allen, upon any true construction of said will, died intestate ; 
and said slaves, with their increase, and all money and prop- 
erty in said will given to effect their manumission, rightfully 
descended, and belongs to the heirs at law of the said John 
W. Allen, deceased ; all of which facts this defendant is ready 
to verify. Wherefore, he prays, ete. 

To this plea the plaintiff demurred, and the parties agreed 
that all the facts were correctly set forth in the plea, with 
this addition, to-wit: “ That all the orders for letters of ad- 
ministration, order for sale, and the sale of the property by 
the administrator, as stated in the plea, were granted, and 
took place whilst the validity of said will was in litigation, 
and pending, and undetermined in the Courts of Georgia.” 
The parties further agreed, in writing, that as his Honor 
Iverson L. Harris has been so connected, professionally, with 
the question involved, as to render him unwilling to hear and 
determine it, that said question, to-wit: Whether, by said 
will of the said John W. Allen, the said negroes and other 
property mentioned in the tenth item of said will, having 
failed to pass by virtue of said tenth item, go to the next 
of kin of the deceased, or go to the children of Theophilus 
D. Boothe, as residuary legatees, by virtue of said will, shall 
go and be carried up to the next Supreme Court, at its No- 
vember Term, 1860, at Milledgeville, as a case made to be 
by said Court heard on argument, and then and there, by 
said Supreme Court, finally decided and determined. 

Thus this case comes before the Court for its adjudication. 
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BarLeY & DeGRAFFENRED, for plaintiff in error. 


E. A. & J. A. NisBet, for the defendant in error. 


By the Court—LumPKIN, J., delivering the opinion. 


The tenth item of John Allen’s will, manumitting certain 
slaves therein named, having been declared void, the only 
question in this case is, whether the said slaves therein speci- 
fied go to Boothe’s children, as residuary legatees under the 


- twelfth item of the will, or to the heirs at law of the testa- 


tor? 

In the main, we fully recognize the positions assumed by 
counsel for the residuary legatees—fortified, as they are, by 
approved English and American authorities, and enforced, 
as they have been, in the argument before this Court, with 
signal ability. The following propositions we hold to be true: 
That when the general legatee is residuary legatee, he is en- 
titled, not only to what remains after the payment of debts 
and legacies, but also to whatever may, by lapse, invalid dis- 
position, or other casualty, fall into the residue after the date 
and making of the will. Roper on Legacies, 1673; 1 Ves. 
Sen., 320; Russel & M., 258. “That a residuary clause passes 
a lapsed legacy, and that which is intended to be the subject 
of bounty to another. And this rule laid down by Lord 
Collinham, (oper, 1682,) is founded upon the idea, not that 
it effects, in specie, what the testator intended, but because 
the residuary clause is understood to be intended to embrace 
anything, not otherwise effectually given. Because, as Sir 
Wm. Grant expresses it, the testator is supposed to give it 
away from the residuary Jegatee, only for the sake of the 
particular legatee, or, as it is sometimes expressed, the 
particular intent of the testator is made to give way to the 
general intent, to effectuate the plain purpose of the testa- 
tor—not to die intestate as to anything belonging to him. 

In Kennel vs. Abbott, (4 Ves., 303,) a lagacy lapsed. The 
residuary clause was: “ And as to the residuum of the pur- 
chase money arising from the sale of my copy-hold estates, 
household goods and furniture, and all the rest, residue and 
remainder of moneys, sureties for moneys, personal estate 
and effects, whatsoever and wheresoever, that I should die 
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possessed of, interested in or entitled to, or which I have 
power to dispose of, by will, I give to Billy Kennel, subject 
to his debts and funeral expenses.” It was held that this 
clause carried a lapsed legacy. The same point was held in 
Brown vs. Higgs, (ibid, 1708.) 

In Cambridge vs. Bass, (8 vs. 12,) the testator gave and 
bequeathed all the rest and residue of his property and ef:- 
fects whatever, in money or the public funds, or other secu- 
rities of any sort or kind, whatsoever, to be divided,” ete, 
This clause was held to pass a lapsed legacy. 

In Bland vs. Lamb, (Walker’s Rep., 399,) the testator, 
after disposing of his large estate by will, closed by saying: : 
‘Anything I have forgot, I leave at the disposal of Mrs, 
Bland, of Isleworth. All my wines are hers.” In a codi- 
cil, he added: “ I may have forgotten many things, such as 
money due me from the government ; and if such there is, it is 
to be thrown into a lump, for the benefit of the legatees, to 
be paid to them in proportion.” After this, two days from 
the date of the codicil, testator died, and also his aunt Bland 
a few hours after, who left him, by her will, over $100,000. 
The suit was to have this distributed, under the residuary 
clause of his will, as “ things forgot,” when it was notorious 
he could not have forgotten it, for it did not belong to him 
at the time of his death. Hence, counsel argued that testa- 
tor could have hadno intention to include it in the residuary 
clause. But the Vice-Chancellor, and afterwards the Chan- 
cellor, on appeal, decided that it passed, under the residuary 
clause ; that it takes very special words, to take any residue 
out of the residuary clause of a will; that particular inten- 
tion is not to govern. 

The same doctrine is maintained in Boggs vs. Morgan, 16 
Cond. Eng. Eq. Reports, 289, and in Dawson vs. Gascon, 
15 ib., 14 and 2 Keene; and the American Courts have fol- 
lowed these authorities. Breslanport vs. Beauskett, 1 Rich- 
ardson Eg. Rep., 465; Taylor vs. Lucas, 4 Hawkes, 215; 
Banks vs. Phelan, 4 Barbour, Supreme Court Reports, 80; 
King vs. Woodhul, 3 Ed. Ch. Rep., 79; 6 Paige’s Rep., 600, 
and 18 Ga. Rep., 139. 

These are the leadiug cases cited by counsel for the plain- 
iffs in error ; and the principle deduced from them is: That 
true, Allen, by his will, manifests a clear intention to dispose 
of all his property; that this intent would have been effect- 
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uated, had it been legal to manumit slaves; but that this 
particular intent to give a portion of his slaves freedom, hav- 
ing failed, and they falling into the general estate, and not 
being wanted to pay debts, become subject to the residuary 
clause, as “ things remaining,” and go to Boothe’s children. 
While we have no controversy with the authorities produced, 
nor with the general reasoning based upon them, we cannot 
subscribe to the conclusion to which counsel come. We think 
an important exception has been overlooked, and which must 
settle this case. It is this: That a testator may, by the 
terms of the bequest, so narrow the title of the residuary 
legatees as to exclude them from lapsed and void legacies ; 
and that the testator has, in this case, so excluded the chil- 
dren of Boothe. 

We apprehend this general principle will not be contro- 
verted: Williams on Ex’rs, 1043; 3 P. Williams, 40; Am- 
bler, 577; 5 Ves., 149; 12 Ves. 497; 2 Rop. on Leg., 3 
Ed., 587; Williams on Ex’rs, 1045; Teller, 343; 1 P. Wil- 
liams, 302; 2 Rop. on Leg., 3 Ed. 589; 1 Dev. and Batt, 
492; 18 Ga. Rep., 130; 5 Hare, 250; (Pendleton vs. Blount,) 
5 M. & Cr., 62. 

By reference to the twelfth item of Mr, Allen’s will, it will 
be seen that he expressly excludes from the residuum prop- 
erty belonging to him and heretofore specified in his will. 
The slaves in dispute, and included in the tenth item of the 
will, are clearly excluded frem the residuum; and we have 
searched carefully for any case, either cited by counsel or 
in the libraries, and we can find none which meets this case. 
In many of the wills whose clauses I have copied, they might 
seem the same upon a casual inspection ; but the difference 
is fundamental. A testator might say, “all the rest of my 
property not heretofore disposed of,” etc., and a void bequest 
would pass under it. And why? Because an _ ineffectual 
disposition is no disposition. But the term, “ not heretofore 
specified,” is a term of identification only, and applies as well 
to a lapsed or void legacy as to a valid one; and that is this 
case: and we repeat, we can find no parallel to it. Certainly, 
counsel have furnished none. 

Believing that the rule has been stretched quite far enough 
in this direction, we are not disposed to make a precedent— 
extending it one step further. 

Consequently, our judgment is, that the property specified 
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in the tenth item of testator’s will, belongs to the heirs at law 
of John W. Allen, and not to the children of Theophilus D, 
Allen, as residuary legatees, under the twelfth item of testa- 
tor’s will. 


JUDGMENT.—W hereupon, it is so adjudged that the negroes 
specified in the emancipation clause of the testator’s will, do 
not fall into the residuum under the twelfth item of the will, 
but vest in the heirs at law. 





HADLEY vs. ELLIS. 


When the law has been substantially administered, and the evidence is 
doubtful, to say the most of it, the verdict of the jury will not be dis- 
turbed. 


Assumpsit, in Thomas Superior Court. Tried before Judge 
Harris, at the June Term, 1860. 


James T. Ellis instituted an action of assumpsit in Thomas 
Superior Court, against Simon D. Hadley, to recover the 
price of a horse, which Ellis alleged he had sold and deliv- 
ered to Hadley. 

Hadley filed to said action the pleas of the “general 
issue” — recission of the contract,” and “ failure of consid- 
eration.” 

On the trial of the case, the following evidence was ad- 
duced, to-wit : 

Dr. Bower testified: That, as the agent of Ellis, he sold 
to Hadley a horse, at the price of one hundred and seventy- 
five dollars; that he was Ellis’ agent to sell, but did not 
think he had any authority to take the horse back ; that Had- 
ley said he wanted a gentle horse, and, after trying the horse 
in a buggy, he agreed to take him, and promised to give his 
note for the amount on the next day; that Hadley after- 
wards brought the horse back and said he was not gentle, 
and that he would not drive him for him, and offered him 
back ; that witness told him he was not authorized to take 
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the horse back, but told Hadley to keep the horse until Dr. 
Ellis returned ; that Hadley did keep him a few days and re- 
turned with him again, and witness told him he might turn 
the horse in witness’ lot; that witness did thus receive the 
horse back ; that witness was authorized to receive pay for 
the horse, and Ellis had not revoked any of witness’ power 
before the horse was received back; that witness was author- 
ized to sell the horse generally, and restricted as to the price 
only ; that the sale to Hadley was not conditional, nor was 
there any warranty of the horse ; that he did not receive the 
horse back, but allowed Hadley to turn him in witness’ lot ; 
that he refused to receive the horse back, because he thought 
he had no authority to do so. 

James L. Walcott testified: That whilst Hadley had the 
horse, witness learning that Bower was Ellis’ agent to sell, 
witness proposed to buy him; that Bower replied, that Had- 
ley had. him on trial, and that he could not sell him, until 
Hadley was done with him; that he does not know the date 
of the conversation, but it was some two years or more ago. 

S. A. Smith, jr., testified: That a short time after the 
horse was returned, he heard an excited conversation between 
Bower and Hadley, in which Hadley asked Bower if he did 
receive the horse back ; to which Bower replied that he did. 

W. F. Hubert, testified: That the horse died about the 
third day after he got him, and that he recommended the 
horse as gentle. 

Upon this evidence, the jury returned a verdict in favor 
of the plaintiff for one hundred and seventy dollars, princi- 
pal, with interest from the Ist day of January, 1858. 

Counsel for Hadley then moved for a new trial, on the fol- 
lowing grounds, to-wit : 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is decidedly and strongly against 
the weight of evidence in the case. 

4th. Because the Court charged the jury, “that there was 
but one question for them to consider, and that was, whether 
the contract was conditional ;” when there was another ques- 
tion made and argued by counsel for defendant, and involved 
in the case, to-wit: whether the contract was recinded. 

5th. Because the Court said to the jury, “it is admitted 
that the contract of sale was made.” 
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The presiding Judge refused the new trial, and that re- 
fusal is the error assigned. 


McIntyre & Young, for plaintiff in error. 
E. L. Hrves, for defendant in error. 
By the Court.—LuMPKIN, J., delivering the opinion. 


If the presiding Judge had granted a new trial in this 
case, we should have affirmed his judgment. In denying 
motion, he has not, in our opinion, been guilty of such a fla- 
grant abuse of his discretion as to compel us to remand the 
cause for a rehearing. 

The testimony, fairly considered, is not necessarily con- 
flicting. It amounts to this: After a partial trial of the 
horse, Mr. Hadley agreed to purchase him at the price stipu- 
lated, and took him home. Upon further trial, he became 
dissatisfied, and offered to return the horse. Dr. Bower, act- 
ing as the agent of Ellis, refused to take him back, but ad- 
vised Mr. Hadley to keep him until Ellis came, which would 
be in a few days, disclaiming having any authority to re- 
scind the trade himself. Ellis again comes back with the 
horse, and, by permission of Dr. Bower, turns him into his 
lot. It seems to be pretty clear, that neither party looked 
upon this as a recision of the contract. Bower testifies pos- 
itively, that the sale was absolute, and that it was not an- 
nulled. 

This being the proof, and there being no warranty either 
as to the soundness or quality of the horse, however hard 
the bargain may be—as it doubtless is—we cannot relieve 
the buyer against the consequences of his own haste, confi- 
dence or carelessness. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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DOYLE vs. LYONS. 


There being an action at law, pending on the appeal, and a bill in equity, 
filed by the defendant at law, against the plaintiff, seeking relief, touch- 
ing the same subject matter, and a consent in writing, by the parties, 
that both cases be tried at the same time, the complainant, at a term of. 
the Court when the cases stood for trial, amended his bill, and asked 
an injunction of the action at law, until the coming in of the plaintiff’s 
answer to the amended bill, whilst the plaintiff at law insisted upon a 
trial. The presiding Judge, in his discretion, ordered a verdict to be 
taken, and judgment entered, in the action at law, and that further 
proceeding, under that judgment be enjoined until the coming in of 
the answer to the amended bill, and the further order of the Court; 
and judgment was accordingly entered during the term in the action at 

Jaw. Under such circumstances, this Court will not partially disturb 
the discretion of the Court below, by reversing so much of its judg- 
ment as imposes the injunction. 


In Equity, in Thomas Superior Court. Decision made by 
Judge Harris, at the June Term, 1860. ; 


The record in this case discloses the following state of 
facts, to-wit: 

John P. Lyons exhibited his bill in equity, in Thomas Su- 
perior Court, against Francis W. A. Doyle, in which it is al- 
leged: That the complainant, desiring to purchase lot of 
land No. 78, in the 13th district of originally Irwin, then 
Thomas county, called on the defendant, who represented 
himself to be the true and legal owner of the land and that 
he was able to make a good, valid and unincumbered title to 
the same; that upon the faith of such representations, the 
complainant bargained with the defendant for said land at 
the price of fifteen hundred dollars, for which he gave to the 
said defendant his promissory note, dated the 21st day of No- 
vember, 1855, and due the lst day of January, 1857, with 
interest from date, if the whole amount should not be punc- 
tually paid, and took from the said defendant his bond, dated 
the same as the note, and conditioned to make to the com- 
plainant “ good and sufficient titles in fee-simple to and for 
said land,” when the complainant should well and truly pay 
the said promissory note; that some time in the year 1856, 
the land was levied on as the property of one Henry Petty, 
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by virtue of a fi. fa. from Muscogee Inferior Court, in favor 
of James C. Watson vs. Henry Petty, and under the levy, 
the land was sold by the sheriff of Thomas county, and pur- 
chased at the sale, by one Hansell R. Seward; that com- 
plainant, for want of legal title, could not interpose a claim 
to the land, and therefore notified the defendant of the levy 
and advertisement of the land, and requested him to inter- 
pose a claim, which said defendant declined ; that complain- 
ant having no legal title, could not take actual possession of 
the lot; and the defendant declining either to claim it or 
enter upon it, the said Seward claimed to hold the possession 
of the land and refused to give it up; that complainant no- 
tified the defendant of these facts, and proposed to pay off 
the note, if the defendant would make him a good title, and 
deliver to him the actual possession, or extinguish Seward’s 
claim thereto; all of which the defendant declined to do, but 
required complainant to pay the sum due on the note, and 
assumed the burden of litigation against the title of Seward; 
that complainant has always been, and is still, ready and 
willing to pay the note, if defendant will make him an unin- 
cumbered title; that early in the year 1857, defendant called 
upon complainant and proposed to make him titles to the 
land, and his muniments of title were submitted to the Hon. 
James L. Seward, who pronounced the chain of title imper- 
fect, for the want of a link to make it complete; that de- 
fendant was never, and is not now, able to make a perfect 
title to the land, not having a perfect chain himself; that the 
defendant is wholly insolvent, and unable to respond in dam- 
ages for any breach of said bond for titles, or for any breach 
of the covenants of the deed he might make; that there are 
judgments against said defendant to which said land is sub- 
ject, and if the complainant were to pay off said note, he 
would be without remedy; that suit is now pending, in 
Thomas Superior Court, on said note, in favor of defendant 
against the complainant, which is now on the appeal and will 
be prosecuted to judgment and execution, and the money col- 
lected, unless the said suit is enjoined. 

The complainant, by his bill, prays—1st. The defendant’s 
answer to the charges of the bill; 2d. That the suit on the 
note may be enjoined ; and 3d. For general relief. 

The defendant filed his answer to the bill, in which he ad- 
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That he represented himself to be the owner of said land; 
sold the same, gave the bond, and took the note charged in 
the bill, and in the manner, and at the time stated therein ; 
that his title was, and is as follows; 1st. The grant from the 
State of Georgia to Dennis Doyle, now deceased, who was 
defendant’s father; 2d. A written agreement and relinquish- 
ment made by Mary Doyle, the executrix of Dennis Doyle, 
deceased, to the defendant and Albert A. Blakely, trustee for 
his wife, Georgianna Blakely; 3d. A deed to two-thirds in- 
terest in said lot of land made by Albert A. Blakely as 
trustee, as aforesaid, to the defendant, which deed is also 
signed by Georgianna ‘Tl’. Blakely, the cestuc que trust, and 
another deed for the same interest, made pursuant to a de- 
cree in equity rendered in the Superior Court of Spalding 
county; 4th. A deed from Benjamin B. Doyle, one of the 
heirs of the said Dennis Doyle, deceased, to Albert A. Blake- 
ly, as trustee as aforesaid, conveying all his interest in said 
land; 5th. A properly authenticated copy of the last will 
and testament of the said Dennis Doyle, deceased, duly 
proven and recorded ; that upon the strength of these muni- 
ments of title, he did assert, and now asserts, himself the 
true, legal and only lawful owner of said lot of land, and able 
to make a good and perfect title to the same; that all these 
evidences of title are in the hands of his attorneys, Messrs. 
Burch and McLendon, of Thomasville, Georgia; that de- 
fendant was ready, able and willing before the maturity of 
said note, and is now ready, able and willing to make a title, 
according to the terms of his said bond, when the complain- 
ant pays said note, given for the purchase-price of said land ; 
that the complainant did, in the year 1856, inform the de- 
fendant that said land was levied on, as charged in the bill, 
but does not recollect any request for the defendant to inter- 
pose a claim, but, on the contrary, the request was, to cancel 
the trade by giving up the bond on the one hand, and the 
note on the other; which proposition the defendant declined ; 
the defendant admits that he did not interpose a claim to the 
land when levied on, but desired complainant to do so under 
the said bond for titles; the defendant is informed, and be- 
lieves it true, that public notice was given at said sale, by 
the Hon. Augustus H. Hansell, as counsel of complainant, 
that the title to said land was in the defendant, from whom 
complainant had bought it, and had a bond for titles-and 
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that Seward bid off the land at the sum of fifty dollars, and 
this defendant asserts that said Seward obtained no title by 
his purchase at said sale; that said land, from the time eom- 
plainant bought it, up to now, was, and is still, unoccupied, 
and there has been, and still is, nothing to hinder the com- 
plainant from entering upon and occupying it, and if he has 
failed to do so, it is, and has been, his own fault, and not the 
fault of the defendant; the defendant admits that the com- 
plainant met him in Thomasville, and told him that Seward 
held a sheriff’s deed to the land under the sale aforesaid, and 
proposed to pay the sum due on said note, if the defendant 
would take up or extinguish Seward’s claim, which this de- 
fendant agreed to do, and he had no sooner agreed to do so, 
than complainant backed out, and receded from his own pro- 
position, and excused himself by saying that he could not 
raise the money; that this defendant agreed to said proposi- 
tion as a compromise only, and does not of course, now feel 
bound by it; afterwards, the defendant did refuse to agree to 
the same proposition ; the defendant admits, that after all that 
had passed between the parties, he did decline doing anything, 
except to comply with his bond upon the payment of said 
note; the defendant never did offer or propose to pay the 
sum due on said note, except upon conditions outside of the 
contract: the defendant denies utterly the charge of insol- 
vency made in complainant’s bill, and asserts that he has 
ample and abundant means to meet any and all of his liabili- 
ties of every character; that there are but two judgments or 
executions in the world against him: one for taxes, not ex- 
ceeding twenty dollars, and the other not fifteen dollars, for 
cost against him as attorney for a non-resident client, both 
of which he is abundantly able to pay, and expects to pay, 
in a few days ; the defendant admits the pendency of a suit 
on the note, and his purpose to press the collection of the 
principal and interest of the note, as in the bill alleged, be- 
lieving it to be his unquestionable right. 

On the 3lst of May, 1858, the defendant amended the 
foregoing answer, by a statement that he had paid off the two 
ji. fas. against him since the filing of his answer, and assert- 
ing there was then no judgment against him. 

Upon the coming in of the amended answer, a motion was 
made to dissolve the injunction prayed for in the bill, and 
which had been granted by the Chancellor. 
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This motion was heard, on the 18th of January, 1859, be- 
fore his Honor Judge Love, who passed an order dissolving 
the injunction, “on the ground that the equity in the bill was 
fully sworn off, and further adjudging that the: plaintiff in 
the common law action have leave to proceed to trial.” 

At the June Term, 1859, both the common law and the 
equity cases were tried together by agreement of counsel, and 
the jury returned the following verdict, to-wit: 

“ We, the jury, decree that the plaintiff pay the defendant 
fifteen hundred dollars, with interest from the 1st day of 
January, 1857, and that the defendant make a good and un- 
incumbered title to the land in question, and pay all Court 
cost, and also all cost that may arise on his warranty to 
plaintiff in the future.” 

Counsel for plaintiff then made a motion for a new trial, 
in which a brief of the evidence was agreed on, and in which 
brief it was admitted that “the bill, answers, note, bond and 
evidences of title referred to in the pleadings were all read 
in evidence, and that the land was sold as stated, but that 
the purchaser did not take possession, and that the land was 
still vacant. The motion was predicated on the following 
grounds, to-wit : 

Ist. Because the verdict is against law. 

2d. Because the verdict is against the charge of the Court. 

3d. Because the verdict is strongly and decidedly against 
the evidence. 

4th. Because the verdict is without evidence. 

His Honor Judge Love, who was then presiding, allowed 
the motion and granted a new trial on all the grounds taken 
in the rule. 

On the 21st day of June, 1860, the complainant amended 
his bill, by alleging: That in all he said and did in and about 
the lot of land mentioned in the bill, was done under a mis- 
take as to the land he wanted, and supposed he was buying ; 
that he desired to purchase the lot of land lying about two 
miles south or southeast of Thomasville on the Monticello 
road, and was informed that the said Doyle was the owner 
thereof; that believing him. to be such owner, and believing 
that he was buying said lot of land, he gave the note and 
took the bond for titles mentioned in the bill; that but for 
this impression, he would not have made the trade; that he 
had never seen lot No. 78, and did not know anything of its 
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value, and did not want to buy it; that he did not find out 
the mistake until some time afterwards, when he offered the 
land for sale, which he supposed he had bought; that lot No, 
78 is of little or no value, not being worth more than two or 
three hundred dollars ; that he isadvised that to make a valid 
contract, the parties to the contract should agree, in mind, as 
to the subject matter of the contract, and he insists that it 
would be inequitable to compel him to pay fifteen hundred 
dollars for a piece of property not worth more than two hun- 
dred or three hundred dollars, which he did not want, and 
which he bought under a mistake as to its identity. 

Complainant also amended the prayer of the bill, so as to 
ask for a recission of the contract, and a perpetual injunction 
of the common law action. 

Upon the coming in of the amendment to the bill, counsel 
for complainant moved to revive the injunction which had 
been previously dissolved. 

This motion was resisted by counsel for the defendant, 
Doyle, and after argument had, His Honor Judge Harris, 
then presiding, passed the following order: 

“The complainant having amended his bill at this term 
of the Court, it is, in consequence thereof, ordered that the 
plaintiff at law be enjoined, after he shall have taken his 
verdict on the note sued on, given for the land, from issuing 
execution on the judgment to be entered on said verdict, until 
the amendment of complainant’s bill shall have been answered 
and the equity case tried. Having permitted Doyle, the 
plaintiff at law, to take a verdict at law on the note of de- 
fendant, so as to give him a lien on the property of defend- 
ant only, the injunction in behalf of complainant in this 
cause is renewed solely to prevent complainant from being 
prejudiced by the verdict at law, until the matters in con- 
troversy between the parties in equity shall have been heard 
and determined at the next term of this Court, 22d June, 
1860. 

The renewal of the injunction constitutes the error com- 
plained of in this case. 


R. S. Burcu, for the plaintiff in error. 


J. R. ALEXANDER; McIntyre & Youna, for defendant 
in error. 
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By the Couwrt.—JENKins, J., delivering the opinion. 


This case is somewhat peculiar, and must be decided upon 
its own distinctive features. Doyle, the plaintiff in error, 
commenced his common law action in the Superior Court of 
Thomas county, against the defendant, John P. Lyons, on a 
promissory note. Pending the action, the defendant, Lyons, 
filed in the same Court a bill in equity, setting up certain 
equitable defenses against the recovery of the amount of the 
note, averring that he was remediless at law, and praying 
injunction of the common law action, and relief under the 
bill. The injunction was granted. Doyle answered the bill, 
and moved a disolution of the injunction, which was ordered. 
The common law action then being on the appeal, was in 
order for trial. The counsel for plaintiff and. defendant en- 
tered into the following consent, in writing, which appears in 
the records, viz: 


Debt, in Thomas Superior Court, on Ap- 


big peal. January Term, 1857. 


JoHN P. Lyons. 
It is agreed by counsel on both sides, that upon the trial 
of the case, the bill filed by defendant to enjoin it, and for 
discovery and relief, be tried at the same time with it. 
(Signed.) 
Burcu & McCienpon, plaintiff’s attorneys. 
Avuaustus W. HANSsELL, defendant’s attorneys. 


F. W. A. res 


The parties went to trial, carrying both causes before a 
special jury, who rendered a verdict. The defendant in the 
common law action (Lyons) being dissatisfied with the ver- 
dict, moved for a new trial, on several grounds, and a new 
trial was ordered. At the June Term, 1860, of the same 
Court, Lyons (defendant at law) amended his bill in equity, 
setting forth a new ground of equitable defense against the 
note, and moved for an injunction of the common law ac- 
tion. The presiding Judge ordered an injunction, after the 
plaintiff shall have taken a verdict, for the amount of the 
note, in the common law action, until the defendant in 
equity shall have answered the amended bill, thereby secur- 
ing to the plaintiff at law a lien upon the defendant’s pro- 
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perty, and at the same time, affording the latter an oppor- 
tunity to assert his equities. This mode of procedure 
seems to have been devised in the discretion of the presiding 
Judge, overlooking or treating as irregular the consent of 
parties, to try both cases on one issue. The verdict in the 
common law action was accordingly taken, and that has not 
been excepted to, or in any way impugned. But the plain- 
tiff (Doyle) excepts to the order of the Court, enjoining fur- 
ther proceeding in the common law action, after having ob- 
tained his judgment on the note. We see no reason why the 
consent to try both actions together is not as applicable to 
the cases after new trial granted as before, and we have 
known practice to sustain such a consent. Inasmuch, then, 
as the discretion exercised by the presiding Judge has de- 
prived the defendant at law of the benefit of this consent, 
and would injuriously subject him to the payment of the 
money for which judgment has gone against him at law, in 
advance of an answer to his amended bill, without passing 
upon the merits of the amendment, we affirm the judgment. 


JUDGMENT.—Whereupon, it is considered and adjudged 
(without passing upon the merits of the last amendments to 
bill in equity) by the Court below, that the judgment of the 
Court below be affirmed, on the ground that the injunction 
granted in the Court below was part and parcel of the direc- 
tion given by order of that Court to the cases pending at law 
and in equity between the parties, and that the dissolution of 
it, leaving the remainder of the order of force, would do man- 
ifest injustice to the complainant. 
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BALLARD vs. BANCROFT—BALLARD vs. BAN- 
CROFT & WATTERS. 7 


1. On a motion to the Court to dismiss an action at law, because no pro- 
cess had been annexed to the original petition, and none appearing by 
inspection of the petition, the Clerk, whose duty it was to annex the 
process, is an incompetent witness to prove that, that duty had been 
performed. 

2. Writing and signing a process on a separate paper from that on which 
the original petition is extended, and then placing the paper, contain- 
ing the process, loosely within the folds of the petition, is not a com- 
pliance with that provision of the Judiciary Act of 1799, which requires 
that process shall be ‘‘annexed’’ to the petition. The process must 
be extended on the same paper on which the petition is written, or if 
on a different paper, the two must be firmly united by wax or tape, or 
in some other secure method. 

8. The delivery of a copy of the process, with a copy of the petition to ¢ 
the defendant, is essential to perfect service, and to give the Court 
jurisdiction of the case. 


Motion to dismiss actions, in Jasper Superior Court. De- 
cided by Judge Harris, at the April Term, 1860. 


These two cases involved the same yuestions, and were 
consolidated, and heard together, by consent. 

Two actions of Assumpsit were pending in Jasper Supe- 
rior Court, against William A. Ballard; one in favor of 
Dyer C. Bancroft, and the other in favor of Dyer C. Ban- 
croft and Andrew J. Watters, executors of John C. Wat- 
ters, deceased. 

When these cases were called in their order, counsel for 
the defendant moved to dismiss them, on the ground that the 
Clerk had failed to annex original processes to the original 
petitions, or copy processes to the copy petitions which were 
served on the defendant. 

Upon an inspection of the original petitions, the Court 
held, that they contained no evidence that original processes 
had been annexed to them by the Clerk, or that such origi- 
nal processes had been waived by the defendant. 

Counsel for the plaintiffs then proposed to prove by C. E. 
F. W. Campbell, “that he was the Clerk of Jasper Superior 
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Court at the time the original petitions were filed in the 
office, and that, to the best of his recollection, he filled up 
and signed as Clerk, printed processes in the usual form, and 
laid them loose in the original petitions, without attaching 
or annexing them to the petitions, and that he does not know 
where said processes now are.” 

To this testimony, counsel for defendant objected, on the 
ground that the witness being interested, was an incompe- 
tent witness to prove the facts. 

The Court overruled the objection, and admitted the tes- 
timony, to which the defendant excepted. 

Counsel for the plaintiffs then introduced the defendant to 
prove, “that copy processes were annexed to the copy peti- 
tions which were served on him by the sheriff.” 

Defendant’s counsel moved the Court to direct an issue to 
be made upon these facts, and that the issue be tried by a 
jury, which motion was refused by the Court, and defendant 
excepted. 

The defendant was then introduced, and testified before 
the presiding Judge, as follows: That he was served with 
copies of the petitions about the time stated in the return by 
the duputy sheriff, but neither of the copies had any copy 
process annexed, or attached to them; that copies, if not 
lost, are now at his house, some forty miles distant; that if 
the cases can be continued until the next term, he will cheer- 
fully produce, or if they can be postponed for the present, 
he will go for the copies at once. 

Counsel for defendant moved to postpone, or continue the 
cases a sufficient time to enable the defendant to produce the 
copies which he had forgotten to bring with him. 

The Court overruled the motion, and defendant excepted. 

Counsel for defendant then proposed to introduce, in evi- 
dence, sundry petitions and declarations filed at the same 
term, some before, and some since, to all of which “ written 
processes” were annexed by the Clerk, for the purpose of 
rebutting the evidence of the Clerk. 

The Court repelled the evidence, and defendant excepted. 

The presiding Judge then passed the following order in 
said cases, to-wit: 

It appeared to the Court, by the evidence under oath of 
C. E. F. W. Campbell, former Clerk of the Superior Court, 
and who was acting as Clerk at the time, that when the dec- 














ve 














MILLEDGEVILLE, NOV. TERM, 1860. 505 


Ballard vs. Bancroft. 








larations in these cases were originally filed in his office, he 
issued processes with said declarations as required by law; 
and it further appearing, as aforesaid, that said processes 
have been lost, or mislaid, and cannot be found. It is, there- 
fore, ordered by the Court, that processes in said cases do 
issue *‘instanter,” and that the same be attached to the dec- 
larations by the Clerk. 
Error is assigned on these various rulings of the Court. 


Geo. T. BARTLETT, for plaintiff in error. 
W. A. Lorton, for defendant in error. 
By the Cowrt.—JENKINS, J., delivering the opinion. 


1. The first exception taken to the rulings of the Court 
below, is to that overruling the defendant’s objection to the 
competency of one Campbell, who was the Clerk of the Court 
when the declarations in these cases were filed; the object 
being to show that processes had been annexed to the decla- 
rations when filed. Was Campbell a competent witness ? 
Had the plaintiff’s action failed, by reason of his neglect to 
annex processes to the declarations, he would have been lia- 
ble to the plaintiff for damages. Again, the law allows the 
Clerk of the Superior Court a certain fixed compensation for 
annexing process and for copy process. The law furthermore 
expressly prohibits the Clerk from charging parties litigant 
for any service not actually rendered. If these processes 
had been annexed to the declarations, Campbell would, at 
the end of the suit, be entitled to a fee for that service; 
otherwise, he would not. He had, then, clearly an interest 
to the extent of his fees for processes, in establishing the 
fact, that they had been annexed, and however small the in- 
terest may be, if certain and fixed, it renders the party inter- 
ested incompetent as a witness. There was, therefore, error 
in this ruling. 

2. It is assigned as error, that supposing the witness, 
Campbell, competent, the Court, without sufficient evidence 
that processes had been attached to the original declarations, 
ordered processes to be issued instanter, and to be attached to 
the declarations. 

In this order, it is assumed that processes had been at- 
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tached, and if so, that fact must have appeared from Camp- 
bell’s evidence—there being no other to the point. Campbell 
swears positively to nothing. He gives his “ recollection” as 
to what he did. And what was that recollection? That 
he made out and signed processes for these cases, on separate 
papers, and laid them loosely in the folds of the decla- 
rations. This is not “annexing” process. The law ex- 
pressly requires that process shall be “annexed” to the 
declaration. And further, that any “ process issued and re- 
turned in any other way, shall be null and void.” It is the 
_process that brings the party into Court; hence the particu- 
“larity of the law. We hold that process must be either 
written, or printed and written, on the same paper with the 
declaration, or if written on different paper, that must be 
securely attached by wax, or by tape, or some other safe 
ligature, to the declaration. Nothing short of this, is a 
compliance with the law. Campbell’s testimony negatives 
such attachment, and there was, therefore, error in the passage 
of the order. 

3. The law is equally imperative that a copy of the pro- 
cess shall be delivered to the defendant, and one ground of 
the motion to dismiss these actions, was, that no copies of 
the processes had been delivered to the defendant. There 
was not only no proof that this had been done, but there was 
proof adduced by the plaintiff, himself, that it had not been 
done. There was, therefore, error in overruling the motion 
to dismiss on this ground. 


JUDGMENT.—Whereupon, it is considered and adjudged, 
that the judgment of the Court below be reversed, on the 
ground that the Court erred in overruling the motion to dis- 
miss said actions—this Court holding, first, that the Clerk 
in office at the time said declarations were filed, was an in- 
competent witness to prove that he had annexed _ process to 
the declarations; secondly, that his testimony did not show 
that any process had been “annexed” to the original decla- 
rations; thirdly, that the evidence offered by plaintiff, showed 
that no copy process had been attached to the copy declara- 
tion. 
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ATWOOD vs. NORTON. 


A verbal contract made on the 14th December, 1859, for the rent of 
house and lot, for the year, 1859, is an agreement not to be performed 
within the space of one year from the making thereof, and, therefore, 
void under the Statute of Frauds, ete. 


Assumpsit for rent, in Greene Superior Court. Tried be- 
fore Judge Harris, at the September Term, 1860. 


Atwood brought an action, in Greene Superior Court, 
against Norton, to recover two hundred and fifty dollars, for 
the rent of a house and lot in the town of Greenesboro, known 
as the “Merrill place.” 

To this action the defendant set up, amongst other pleas, 
that the contract was void, ‘as being against the provisions of 
the statute of frauds, 

On the trial of the case, in the Court below, the following 
evidence was adduced, to-wit: 


EVIDENCE FOR THE PLAINTIFF. 


George O. Dawson testified: That as agent for the plain- 
tiff, he rented to defendant a house and lot in Greenesboro’, 
known as the “Merrill lot,” for the year 1857, at the sum. 
of two hundred and fifty dollars, fifty dollars of which sum 
was to be laid out and expended by the defendant in re- 
pairs upon said place. The contract was closed near the 
corner of Mr, Samuel Davis’ garden, on the 14th of Decem- 
ber, 1856, and after the witness had had a conversation with 
Mrs. Norton, Miss Celestia Foster, and Mrs. Poullain, and 
had left them, defendant told witness he would take the house 
at the price stated, and that it was a trade; and defendant 
was told by witness, that he could have possession at any 
time he wished; that owing to the said contract, the house 
was not rented to any one else, as the witness and plaintiff 
relied on the defendant taking it; that a few days before 
Christmas, 1856, a dispute arose between defendant and the 
witness, as to the renting of the house, in which defendant 
denied renting it, upon which, witness slapped his jaws; at 
that time, one William C. Smith had the key of the house; 
nothing was said about reducing the contract to writing, nor 
was there any writing executed ; plaintiff had instructed the 
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witness to rent the house at three hundred dollars if he could, 
and if he could not, to take less. 

Hiram Rouzzer testified: That defendant told witness, a 
short time before Christmas, 1856, that he either had rented, 
or had a notion of renting the Merrill place, (witness not re- 
membering which) and wanted witness to do some repairs on 
the place; defendant said he preferred to get witness to do 
the work, rather that employ a negro to do it ; no work was 
done by witness on the lot for defendant. 

John A. Miller testified: That some time in December, 
1856, the defendant requested witness to go with him to the 
Merrill place, saying, that he had rented it for the next year, 
and was to give two hundred and fifty dollars for it ; upon 
going to the house, we found Mr. McRea in possession, and 
plaintiff’s furniture was in the house. 

Miss Mary H. Mathews, in answer to interrogatories, 
testified: That she met the defendant in the street, in the 
town of Greenesboro’, when defendant asked witness if she 
knew that he was going to be her neighbor? or told witness 
that he was going to be her neighbor, the witness does not 
recollect which expression was used, nor the time it was used, 
but it was before the difficulty between the defendant and 
Mr. Dawson. 

The following letters of defendant were read in evidence: 


: “GREENESBORO’, October 24, 1856. 
Mr. H. Atwoop—Dear Sir: I wish to rent a dwelling 
house for next year. The object of this letter is to inquire 
if your Merrill house is to rent. If yea, what is the lowest 
price for it? I can give you as good a note as this town can 
make, to secure you the rent. Please answer by return mail. 
Yours respectfully, C. C. Norton.” 


“(GREENESBORO’, December 10, 1856. 

Mr. Atwoop—Dear Sir: As you requested when I last 
talked to you about the rent of your Merrill lot, I write to 
inform you, that I am bound to give another person an an- 
swer by Saturday, whether I will rent his house or not. I 
now renew my offer to you, to rent your house. Will give 
you $250 from January to January, 1858. You to move 
your furniture, and havea chimney built, and the part of 
the“ house shingled that leaks. If you prefer, I will make 
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these improvements and deduct it from the rent. Please let 
me hear from you by Saturday morning. Neither Mr. Daw- 


son or McRea are in town. 
Yours truly, C. C. Norton.” 


“ December 13, 1856. 
Mr. Atwoop—Dear Sir: Mr. Dawson got home last 
night. I can wait for an answer about the house until next 
Tuesday morning. Mr. Geo. O. Dawson will be here only a 


day or two, I learn. 
Yours truly, C. C. Norton.” 


James L. Brown testified: That Miss Mary H. Matthews 
resides in the neighborhood of the Merrill place. 


EVIDENCE FOR DEFENDANT. 


In answer to interrogatories taken out for Mrs. Evelina 
H. Poullain and Miss Celestia C. Foster, Mrs. Poullain tes- 
tified: That she had a conversation with Mr. Geo. O. Daw- 
son, at her house, in the town of Greenesboro’, on the 17th of 
December, 1856, in which Mr. Dawson said, that as he could 
not rent the Merrill place belonging to the plaintiff, to the 
defendant, he had come to see if he could not rent it to the 
women. ‘To this, witness replied that she had nothing to do 
with the renting of the house herself, but that she would be 
satisfied with any arrangement he might make with the de- 
fendant and Thomas N. Poullain, jr., as they were her 
agents, in whom she had the utmost confidence. Defendant 
then came into the room, and in the course of the conversa- 
tion, said that Mr. Dawson could not rent the house to him 
on the terms proposed, inasmuch as he (Dawson) had refused 
to put the needed repairs upon the house to make it comfort- 
able; that the house needed shingling, the fence repairing, 
and an out-house needed a chimney. Mr. Dawson replied 
that he would make no repairs, but wanted defendant to give 
him his note for $250 for the rent, and if he got the note he 
cared nothing about repairs. To this, defendant replied that 
if he, Dawson, would draw up such an instrument, in writing, 
as would be agreeable to him and Mr. Poullain, he would 
sign it. 

Miss Celestia C. Foster testified: That she heard the 
conversation detailed by Mrs. Poullain from the poinf at 











510 SUPREME COURT OF GEORGIA. 


Atwood vs. Norton. 








which the defendant entered the room as referred to by her, 
and that she corroborates Mrs. Poullain’s evidence from that 
oint. 

. Both witnesses further testified: That said house and lot 
were to have been rented for Mrs. Evelina H. Poullain ; the 
contract was to be in writing ; the price to be paid, was two 
hundred and fifty dollars, provided the repairs aforesaid were 
placed upon the property; there was no agreement about 
plaintiff’s furniture, although something was said about it; 
the witnesses do not know, of their own knowledge, that 
Mr. Dawson was plaintiff’s agent ; they never had but one 
interview, or heard but one conversation with Mr. Dawson 
on the subject of renting the Merrill place, and that one is 
the one before detailed. 

The testimony being closed, the presiding Judge said: 
“That, in his opinion, the plaintiff had failed to overcome 
the bar of the statute of frauds, which the contract involved, 
and that it was proper, upon the proofs made, to order a non- 
suit, and that he did so order.” 

This decision is the error alleged in the record. 


WINGFIELD, for the plaintiff in error. 
ReEEsE, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


The objection to the plaintiff’s right to recover in this case, 
is, that the contract was obnoxious to the statute of frauds, 
in this: that it is an agreement that is not to be performed 
within the space of one year from the making thereof; the 
same not being in writing and signed by the party to be 
charged therewith. And we think that the objection is well 
taken. The testimony of Dawson is, that on the 14th of 
December, 1856, he, as the agent of the plaintiff, rented to 
the defendant a house and lot, in Greenesboro’, for the year 
1857, for the sum of $250, $50 of which sum to be expend- 
ed in repairs upon said place. The contract of the plaintiff 
was, that the defendant should have the use and occupation 
of the premises during the entire year 1857. His right to 
the enforcement of the defendant’s agreement, depended upon 
his full performance of the contract, and that could not be 
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completed within one year from the 14th of December, 1856. 


r 
at So the agreement was not to, and could not be performed 
within one year from the making thereof, on either side, and 
rt does not, therefore, fall within the rule laid down by this 
e Court in Johnson vs. Watson, 1 Kelly, 351, or any of the 
‘0 * eases there cited. One of the tests for determining whether 
e an agreement falls within the statute is, whether either of the 
it parties can terminate the contract without violating its terms 
s within the year. In this case, it is manifest that neither 
it could do so, without the assent of the other. 
The plaintiff relies mainly on the fact, that the contract 
” was the result of written propositions by the defendant for 
g the rent of the premises during the year 1857. Counsel in- 


sisting, that when a proposition is submitted on the one side 

: in writing, and accepted on the other, that the contract is not 

e within the statute, although it is not to be performed within 

the year, notwithstanding the acceptance was not in writing, 

. and a number of authorities were read in support of that 
proposition. It is unnecessary to decide that question one 
way or the other, as it is not the case before us. The pro- 
position made by the defendant, is to be found in his letter of 
the 10th of December, addressed to the plaintiff, in which he 

assays: “ Will give $250 from January to January, 1858. 
You to move your furniture, and have a chimney built, and 
the part of the house shingled that leaks.” If the plaintiff 
had accepted that proposition, the case would have been the 
one contended for by his counsel—but he did not. The 
agreement actually made and sued upon, is a very different 
one. In the agreement sued upon, and proven, the defend- 
ant agreed to pay $250 for the rent, $50 only of which was 
to be expended in repairs. In the written proposition of de- 
fendant, a chimney was to be built, and the roof repaired by 
the plaintiff, no matter what the cost of such repairs, or 
improvement, might be. In the one sued on, the cost of re- 
pairs is limited to $50, and in that lies the difference, which 
is sufficient to prevent the application of the principle relied 
on, to this case. 





J UDGMENT.— Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be af- 
firmed, , 
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MADDOX vs. SIMMONS AND GRIFFIN. 


1, When the verdict of the jury is strongly and decidedly against the weight 
of the evidence, and the Court is satisfied that justice has not been 
done, a new trial will be granted. 

&. Mere weakness of mind, if the person be legally compos mentis, is no 
ground for setting aside a contract. 

¥% 8. The bar in fixing the standard of legal competency to contract, has 
taken a low standard of capacity. 

4, Imbecility and excentricity of mind, not the same. 

5. In the absence of fraud, or deception, the Court will rarely set aside 
a contract on account of inadequacy of consideration ; though gross in- 
adequacy may be looked to as an evidence of imposition. 

6. It may be well said, that in the absence of fraud, mere inadequacy of 
consideration, is no ground for avoiding a contract. 

7. In cases where imbecility of mind and inadequacy of consideration 
unite—especially where these are united of an abuse of confidence 
which the one party reposed in the other—the Court has granted relief 
without other evidence of imposition. 

8. The Court is not bound to decree a specific performance in any case, 
where it would not set aside the contract; nor to set aside any contract 
that it would not order to be specifically performed. 


In Equity, in Putnam Superior Court. Tried before” 
Judge Harris, at the September Term, 1860. 


Aifred Simmons and William 8. Griffin, filed their bill in 
equity, in the Superior Court of Putnam county, against John 
Z. Maddox, the allegations of which are substantially as fol- 
lows, to-wit: 

In November, 1856, Green Simmons died in Putuam 
county, intestate, and without issue; that at the time of his 
death, he was entitled, as of his own right and property to 
the following negro slaves, to-wit: Maria, aged fifty years, 
and worth one hundred dollars; Dawson, aged seventeen 
years, and worth eleven hundred dollars ; Nancy, aged thir- 
teen years, and worth eight hundred dollars ; John Wesley, 
aged eight years, and worth six hundred dollars; Raymond, 
aged five years, and worth one hundred dollars ; and Merrill, 
aged four years, and worth three hundred dollars. Also, the 
following property to-wit: five head of cattle, worth twenty- 
five dollars ; ; one buggy and harness, worth forty dollars ; a 
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lot of carpenter’s tools, worth fifty dollars; a silver watch, 
worth fifty dollars ; one double barrel gun, worth forty dol- 
lars; and four trunks, worth twenty dollars, besides other 
property of the value of one thousand dollars; that at the 
May Term, 1858, of the Court of ordinary of Putnam 
county, letters of administration on the estate of the said 
Green Simmons, deceased, were regularly granted to the 
complainants ; that after their qualification as administrators, 
they were informed, that the said John Z. Maddox had in 
his possession, the negro slaves aforesaid, as well as the oth- 
er property before enumerated ; that on the fifth day of May, 
1858, complainants demanded the said property, and the said 
Maddox refused to deliver it up; that the said Maddox 
claimed the negroes under and by virtue ofa bill of sale 
made by the deceased in his life time, and an agreement 
made by said Maddox, at the same time, both being dated the 
8th of November, 1855, and which are as follows, to-wit : 
GeoraiA, Putnam County: 

This indenture, made and executed this, the eighth day of 
November, 1855, between Green Simmons of the first part, 
and John Z. Maddox of the other part, both of the county 
and State aforesaid, witnesseth: that, for and in considera- 
tion of the sum of five dollars by the said John Z. Maddox, 
to the said Green Simmons in hand paid, at and before the 
sealing and delivery of these presents, the receipt of which 
is hereby acknowledged, as well as for the undertaking, on 
the part of the said John Z. Maddox, that he will furnish to 
the said Green Simmons a comfortable home, and give him 
a decent support for the balance of his life, and a decent 
christian burial to his body after his death; he, the said 
Green Simmons, hath granted, bargained, and sold, and for 
the consideration above stated, does, by these presents, grant, 
bargain, and sell unto the said John Z. Maddox, the follow- 
ing nine negroes, and their increase, to-wit: Maria, Caro- 
line, Henry, Sam, Dawson, Nancy, Raymond, Wesley, and 
Merrill, the child of the woman Caroline; to have and to 
hold said named property and its increase, to him, the said 
John Z. Maddox, and his heirs forever. And thesaid Green 
Simmons doth hereby warrant the title to the said property 
herein conveyed, to the said John Z, Maddox, his heirs and 
assigns, against himself, his heirs and assigns, and against 
all and every other person, and especially against the title 
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of Robert A. Ladd, and all claiming under him ; he, the said 
Simmons, especially, hereby revoking the instrument made 
in favor of the said Ladd, embracing said negroes and other 
property, the same being but a last will and testament in 
effect, and so intended when made. 

In witness of all which, and to carry out the full intention 
of the above, the said Green Simmons hath hereto set his 
hand and seal the day and date above written. 

[L. 38. ] GREEN SIMMONS. 

Signed, sealed, and delivered in the presence of C, §, 
Criddle, F. W. Perryman, and G. W. Denham. 


GEoRGIA, Putnam County: 

I, John Z. Maddox, of the county and State aforesaid, do 
hereby accept the above and foregoing deed, with its condi- 
tions, and do agree on my part to perform that part of the 


contract binding on myself. 
In witness of which, I have hereunto set my hand and seal, 


this, the 8th of November, 1855. 
JOHN Z. MADDOX. 


Signed, sealed, and delivered in the presence of C. §. 


Criddle, F. W. Perryman, and G. W. Denham. 


That the total value of the slaves embraced in said in- 
strument of conveyance, was fifty-five hundred dollars ; that, 
at the time of making said bill of sale, and for many years 
previous thereto, the said Green Simmons was, and had been 
imbecile in mind, and incapable of making a valid contract ; 
that he was foolishly credulous, unstable, and subject to be 
imposed upon by any one disposed to take advantage of his 
condition ; that thesaid John Z. Maddox procured said Green 
Simmons to make said bill of sale, by fraud, false promises, 
misrepresentation, and the exercise of undue influence over 
and upon the said Green Simmons at a time when his condi- 
tion of mind and body were such as to cause him to yield to 
the most foolish and unreasonable propositions, and when he 
was utterly incapable, from mental weakness, of resisting the 
importunities of the said John Z. Maddox; that after thus 
obtaining the said conveyance, on the terms and conditions 
therein recited, and on which alone the said conveyance was 
obtained, the said John Z. Maddox did not furnish the said 
Green Simmons with a comfortable home, but put him off 
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without any white attendant, and did not take care of him, 
or give him a decent support ; but, on the contrary, neglected 
him during sickness, and suffered him to die in utter neglect, 
and without attention or comfort ; that the negro man, Henry, 
mentioned in the deed, was sold by the sheriff of Putnam 
county, on the first Tuesday in November, 1856, to satisfy 
sundry fi. fas. issued from the Superior, Inferior and Jus- 
tices Courts of said county, from judgments, some of which 
were obtained against the said Green Simmons before, and 
others after the date of said bill of sale; and that at said 
sheriff’s sale, the said John Z, Maddox became the purchaser 
of said slave, (Henry) at the price of twelve hundred and 
fifty dollars, three hundred and forty-nine dollars and sixty- 
eight cents of which sum, the said John Z, Maddox retained, 
after paying off the sums due on the fi. fas.; that the negro 
Caroline never did go into the possession of the said John Z. 
Maddox, and that said Caroline and Maria are now dead; 
that Green Simmons never did deliver the negroes and other 
property mentioned in the bill, to the said John Z. Maddox, 
but that he took possession of the same wrongfully; that the 
aggregate value of the slaves in the defendant’s possession, 
at the time of filing the bill, is forty-five hundred dollars, 
and their annual hire is worth, in the aggregate, two hun- 
dred dollars. 

The complainants pray, that the charges of the bill may 
be fully answered by the defendant; that the bill of sale 
may be set aside and annulled; that the defendant be de- 
creed to deliver up the property to complainants, and ac- 
count for the hire thereof; and that complainants may 
have such other relief as the facts of their case call for in 
equity. 

The defendant filed his answer to the complainant’s bill, 
in which he admits the death of Green Simmons without will 
and without issue; that complainants are the administrators 
of deceased, and that they demanded the property of de- 
fendant, which he did not deliver to them; that the negroes 
are correctly enumerated in the bill, and such of them as are 
alive, are in his possession, and are worth the sum stated in 
the bill, as to value and hire. The defendant also admits the 
making of the bill of sale and agreement set forth in the 
bill, but denies positively that the said Green Simmons was 
imbecile, or in any manner mentally incapable of making a 
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valid contract; he also denies every charge made against him 
in the bill, of all imposition, false promises, fraud, undue or 
improper influence used to induce said Green Simmons to 
make the bill of sale, and insists that the transaction was 
fair and honorable, and founded on a good, fair and valua- 
ble consideration, and executed in the utmost good faith, 
The defendant also denies every allegation of the bill, charg- 
ing him with a failure to comply with his part of the con- 
tract set forth in the bill, and insists that he gave him, the 
said Green Simmons, a comfortable home and a decent sup- 
port, to the hour of his death; that he offered the deceased 
a home, either at the hotel in Eatonton, or where the defend- 
ant then boarded; that said decease preferred to remain at 
the defendant’s plantation; that the defendant gave the said 
Green Simmons the very best medical attention, employing 
an eminent physician to see him at the physician’s discre- 
tion ; that he gave him every comfort that could be procured, 

and from the time he was confined to his bed, that the de- 
fendant moved another bed to the house, and remained con- 
stantly with him, until he died, whilst his relatives ignored 
him, and neglected him ; that after the deceased died, the 
defendant gave his body a decent christian burial at a spot 
selected by the deceased himself, in his life time, and that he, 

the defendant, fully and faithfully discharged every obliga- 
tion required of him by the deed and contr act. ‘The defend- 
ant also admits that the boy, Henry, was sold at sheriff’s 
sale, and bought by him; that soon after the bill of sale was 
executed, Robert A. Ladd took out a possessory warrant for 
the slaves which deceased moved from Ladd’s house, and the 
Court awarded the possession of said slaves to Ladd, and 
that the defendant was driven to a regular action of trover, 
to recover them from Ladd; that during the pendency of 
the action of trover, the creditors of deceased wanted their 
money, and the defendant not knowing how the action would 
terminate, was advised not to risk anything by paying off the 
debts, and hence suffered the negro, Henry, to be levied on 
and sold. The defendant admits that he retained the sur- 
plus of his*bid after paying off the fi. fas., and insists that it 
was his right to do so; that since the execution of the bill 
of sale, he has paid for said Green Simmons, over and above 

said fi. fas., about one thousand dollars, first i in the possessory 
warrant, then fees in the trover action, store accounts, phy- 
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sician’s bill, burial expenses, besides his own time attending 
Court and waiting on the deceased, and that if it becomes 
necessary for his rights to do so, he claims them all; the de- 
fendant denies having any of the other property mentioned 
in the bill, but says that it was all disposed of by the said 
Green Simmons i in his life time. 

On the trial of the case in the Court below, the following 
evidence was adduced, to-wit : 


EVIDENCE FOR COMPLAINANTS, 


The bill of sale and agreement between Green Simmons 
and the defendant, dated 8th of November, 1855, and set 
forth in the bill. 

The fact that Green Simmons died in November, 1856. 

Dr. Clopton testified: That, at the time of the trial, the 
negroes, Sam, Dawson, Nancy, Wesley, Raymond, and Mer- 
rill, were worth, in the aggregate, from four thousand to 
forty-five hundred dollars; that he knew Green Simmons 
well for twenty-five years, and attended him for many years 
as his family physician; lived within four miles of him fora 
time, and saw him every week ; that Simmons always had a 
very weak mind, had no stability, and would fly off from the 
subject on which he was talking; after an attack of typhoid 
pneumonia, he was for several days entirely without mind, 
and his mind after that was not as good as it had been be- 
fore; after the attack of pneumonia, he did not consider him 
capable of contracting, and if dealing with him, would not 
consider that he was dealing with a man on equal terms ; the 
attack of pneumonia occurred while Simmons lived at Ladd’s, 
and before the bill of sale was executed. 

Cross-Examined: Simmons could beat witness killing wild 
turkeys. Witness traded with Simmons, took his note, sued 
him, and no motion was ever made by witness, or others, to 
have a,guardian appointed for Simmons; he was fractious ; 
had the character of being shrewd; was considered half-wit- 
ted; witness saw but little of him after he went to defend- 
ant’s ; had a settlement with him when he and Ladd fell out. 

Alexander B. Harrison and Blumer White testified : 
That they had known Green Simmons for forty years, and 
lived part of that time in the same neighborhood, but were 
never intimate with him. R. E. Claibornesued Simmons in 
a Justice’s Court, in which they presided. The suit was 
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brought to recover the amount of an account founded on an 
order given by Simmons to Claiborne, to let his negroes have 
what goods they wanted whenever they came riding a certain 
gray horse. Simmons would first have sworn that he did not 
give the order, but afterwards admitted that he did give it. 
The’Court gave judgment against Simmons, and he appealed. 
On the second trial, Simmons swore that he did not give the 
order, whereupon there was a mistrial. On the third trial, 
Claiborne recovered. Witnesses thought at the time, that he 
was incapable of making contracts, and ought to have had a 
guardian. Alfred Simmons is a brother of Green Simmons, 
Green Simmons had no wife or children, his wife having died, 

Cross-Examined: Simmons did not want to pay Claiborne’s 
account, because he said that Claiborne let the negroes have 
goods when they rode the wrong horse. The trial was in 
August, 1855. 

Robert E. Claiborne testified: That he was present at the 
trial referred to by Harrison and White. Simmons conten- 
ded that witness was to credit him when his negroes came 
upon a certain horse. Simmons afterwards told him to credit 
him when they rode any horse. 

Cross-Examined: From what transpired at the time, wit- 
ness would not make any more contracts with Simmons, 
Witness did not think Simmons was a rascal trying to get 
the advantage. 

Joseph Bachelor testified: That he lived at Mr. Little’s ; 
that he was at a corn shucking at Hargrove’s, where the ne- 
groes were. William Maddox and John G. Maddox went 
off with the negroes, saying that Green Simmons had sent 
them for the negroes, and that they were going to take them 
to him. There was some liquor along, carried by a boy that 
William Maddox had with him. John Maddox stopped at 
Little’s, where William Maddox lived at the time. 

Cross-Examined: Dr. John Maddox lived some -fifteen 
miles from Little’s, but attended the negroes as a physician. 

Zachariah Roughton testified: That before William Mad- 
dox married, he said to witness, that Ladd had Simmons’ 
negroes for his maintenance; that he, William Maddox, 
could get them on the same terms, and intended to do so; 
this was before the deed was executed. He said further, 
that Simmons was to give him twenty-five dollars to get the 
negroes, and that he did afterwards give him a silver watch, 
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which he showed to witness. He further said, that Simmons 
would not live long, and he might as well have his negroes 
as Ladd. 

Cross-Examined: Has no kind feeling for William Mad- 
dox, and has never heard defendant say anything on the 
subject. ; 

Lewis T. Yancey testified: That he had known Simmons 
since 1843; was acting as bailiff in Simmons’ district, and 
found him to be a man shifty and variable; fluctuating in 
business with him ; regarded him uncertain ; saw him give in 
his tax, estimating nine negroes at $3,000, and an old bug- 
gy that needed repairs, and a horse at $300; the negroes 
were better worth $6,000 than the horse and buggy were 
$300. In the trial of a suit, Simmons denied facts under 
oath, which he afterwards admitted to be true. 

Cross-Examined: The transaction occurred in 1857 or 
1858 ; do not know whether he wanted to sell the buggy or 
not. Simmons was shifty and dodging in money matters. 
Witness, as bailiff, did not get much from him ; he instructed 
witness to levy on property at Ladd’s. 

Jonathan J. Winslett testified: That he had known Sim- 
mons a good while; sat on the jury on the trial referred to 
by Harrison and White, and confirms what they stated, 
also confirms what Yancey testified to, as to Simmons giving 
in his tax. 

Lewis T. Yancy, reintroduced, testified: That the keep- 
ing of Simmons was worth one hundred dollars per year. 

The fi. fas. mentioned in the bill, under which the negro 
boy Henry was sold, were read in evidence. 

Dr. Thomas Clopton being reintroduced, testified: Sim- 
mons was fifty or sixty years old ; had pneumonia, which left 
him with a cough ; he lived twelve or eighteen months after 
he went to the defendant. 


EVIDENCE FOR DEFENDANT. 


Col. Nathaniel G. Foster testified: That his fee in this 
case was not conditional ; that a short time before the bill of 
sale was executed, Dr. John Z. Maddox brought to his office 
a copy of a paper, executed by Green Simmons to Robert 
Ladd, with a message that Simmons desired witness’ opin- 
ion in reference to the revocability of said paper. Simmons 
wanted the witness to draw up a paper conveying the negroes 
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to Maddox in consideration of his maintaining him during 
his life ; that he drew the paper, delivered it to him in blank, 
with instructions as to its execution: that sometime thereaf- 
ter Simmons came to witness’ house in Madison, and stated 
that Ladd had treated him badly ; had cursed him and told 
him to take his negroes away; that Simmons went to Mad- 
dox’s to live, and after he got his negroes away, Ladd got 
out a possessory warrant for them; that he is certain Sim- 
mons came to see him once or twice. Witness was coming to 
Eatonton, and according to promise called at Mrs. Maddox’s, 
Simmons came there with a boy behind him; Ladd had all 
the other negroes. On that day Simmons urged and en- 
treated Maddox to sue for the negroes ; advised him to bring 
an action of trover. Maddox was indisposed, and very re- 
luctant to take the risk and trouble. Simmons urged him to 
sue, as he thought him under obligation todo it. Witness so 
advised himself. Maddox employed witness to bring the 
suit. On the trial of the case, witness consulted with Sim- 
mons, and found him very useful, and preferred him to Mad- 
dox for assistance. Simmons was very shrewd; understood 
the points in the case, and suggested very pertinent questions 
to be asked of the witnesses; indeed he was the important 
man in making, suggesting facts and points during the trial 
of the case against Ladd. The deed to Maddox had then 
been executed, and the title was understood to be in Mad- 
dox. Maddox boarded at Boswell’s, about ten or eleven 
miles above Eatonton. Simmons lived four miles from Ea- 
tonton. Witness got to Mrs. Maddox’s about 11 o’clock A. M., 
and Simmons came about 2 o’clock, P. M. Simmons, 
William and John Maddox and T. M. Collinsworth were all 
there: the conversation was about the controversy between 
Ladd and them. Simmons did most of the talking. Wil- 
liam Maddox came to see witness after he was arrested; he 
was living then at Little’s; he talked about the possessory 
warrant case, and was defended by Lucian Dawson. Wit- 
ness never discovered that Simmons was weak or imbecile; 
he was a shrewder man than Maddox. If witness had to 
trust his rights with Simmons or Maddox in a trade, he 
would prefer Simmons. Simmons knew that the title to the 
property was in Maddox, so recognized it and was satisfied 
with it up to the last interview witness had with him. 
Cross-Examined: Simmons came up to witness’ house after 
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the fuss with Ladd—did not see Maddox—Simmons was liv- 
ing with Maddox at the time. Maddox brought the deed to 
Simmons. Witness told Maddox that he would have to pay 
the debts of Simmons, although he did not insert a clause to 
that effect in the deed. Its omission, if a fault, is the fault of 
witness. Maddox took the property with that understanding. 
Witness’ visit to Mrs. Maddox’s was in the summer, after the 
deed was executed. Simmons came unexpectedly to witness ; 
he heard that witness was there, and came to consult with 
him about getting the negroes from Ladd. 

Moses Presley testified: That he has known Green Sim- 
mons since the year 1818; he was very ingenious, and talked 
like a man of good sense. He came to the house of witness 
in Monroe, Walton county, and stayed there three days; he 
told witness that old man Maddox was always kind to him, 
and that John was so much like him that he wanted him to 
have his negroes; Simmons’ mind and memory seemed to 
be good; witness talked a great deal with him; Simmons 
recollected perfectly, all the interesting incidents of their 
past life; recollected them better than witness did; Sim- 
mons said that he wanted to live with Ladd, but they treated 
him so badly he could not; that he was afraid Ladd would 
kill him; that once when he was sick, Ladd took him by the 
throat and jerked him out of the bed on the floor, and with 
an oath threatened to stamp his liver out; that Ladd made 
a great fuss because he stood in his own house and shot 
through the window at a chicken in the yard; that he was 
afraid Ladd would poison him; that Maddox had given him 
a home; that he was better satisfied than he had ever been 
before, and that he wanted Maddox to have his negroes. 

Cross- Examined :—William Simmons, a cousin of Green 
Simmons, was a son-in-law of old man Maddox, the father 
of John Maddox; Green Simmons lived at old man Mad- 
dox’s, and had a gun-shop; witness lived near them ; witness 
has lived out of Putnam county for fifteen years. When 
Simmons was at witness’ house in Monroe, he talked of old 
matters, that witness had forgotten ; Simmons said that he 
was afraid to drink coffee at Ladd’s, and that Ladd had 
treated him cruelly when he was sick. 

Donaldson Pritchard testified: That Green Simmons was 
his brother-in-law ; witness knew him up to the year 18 53; 
he was a shrewd man, and had a fair mind ; he was not con- 
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sidered to be of weak or imbecile mind; witness had nothing 
to do with him, because he did not like Simmons’ way of 
doing business. 

Cross-Examined:—Simmons was eccentric, irascible and 
unreliable ; he would often feign to be angry upon slight 
cause; he was peculiar, and would promise one thing and do 
another. 

William W. Garrard testified: That Green Simmons 
married his sister, and he knew him from 1806 up to the 
time of his death; he was more knave than fool, and always 
got the advantage in dealing if he could; some years ago he 
wanted witness to advance some money to him, and move 
the negroes to Texas for witness’ sister to have them; he said 
the negroes come from her family, and she ought to have them, 
and that he could get them out of Ladd’s hands very easy. 

Cross-Examined :—Simmons lived with Ladd after the 
conversation about the negroes; Simmons was a_ peculiar 
man and would not stand to his contracts ; he was not friend- 
ly with his brothers, and told witness that he would not 
speak to any of them. 

Zachariah Edmondson testified: That he and Simmons 
were boys together ; that witness regarded him as having an 
ordinary good mind, with remarkable cunning for one of his 
sense; he lived on witness’ land in 1843, and called on wit- 
ness to write a will for Ladd, which he did; afterwards he 
wanted it altered, which was done; afterwards he came and 
wanted his property to be given to him or his children ; Henry 
to his son William ; Sam to Sidney; he did not want Ladd 
to know of the will; after the will was executed he asked 
witness for money which he loaned to him and took his note ; 
his son told witness that on a certain occasion, Simmons 
swore that he lived in Hancock county, and gave as a reason 
for so swearing, that he had engaged boarding in that county 
for the purpose of carrying on some litigation there; saw 
him when sued make out a set-off against the plaintiff about 
equal to the plaintiff’s claim; he resided in Putnam when 
he swore that he lived in Hancock; after he fell out with 
Ladd, he sent a negro to witness’ house to get back there ; 
came also himself for that purpose. Witness wanted to give 
him five thousand dollars for his negroes, and also support 
him during his life, the amount to be payable at witness’ 
death, but he refused. 
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Cross-Examined: Simmons could not be easily imposed 
upon; he lived on witness’ place in 1848, 1850, 1851, and 
1852, and he was with him often; he then went to Ladd’s. 
When he left witness’ place he was as capable of disposing 
of his property as witness was ; witness does not know where 
William Maddox lived in 1855. About the time Simmons 
went to Ladd’s, Ladd had great influence over him. 

Cullen S. Cridell testified: That he witnessed the deed 
from Simmons to the defendant; saw some of the negroes 
there at the time, and understood that they were delivered 
at the time. Witness read the deed to Simmons, who exe- 
cuted it freely and voluntarily. 

Cross-Examined: The deed was executed at Dr. Maddox’s, 
one mile distant from witness’ house; Maddox requested 
witness to go; no one present but the witnesses and William 
Maddox; witness remained probably one hour; Simmons 
then lived at Dr. Maddox’s plantation; he was sixty or 
sixty-five years old; he did not lie down while witness was 
there, but he was feeble; thinks Mr. Tucker was also pres- 
ent. Dr. Maddox then lived at Boswell’s, and he thinks 
Simmons lived at the plantation by himself; James Maddox 
was often there; William Maddox lived in the lower part of 
the county, and was sometimes there; thinks Simmons was 
capable of making the deed, and comprehended it. 

James W. Mappin testified: Thgt he had been acquainted 
with Green Simmons ever since 1843, and had frequent in- 
terviews with him; heard him speak of having had difficul- 
ties in getting his property; he spoke of his intimacy with 
old man Maddox, and said that John was a “chip off the old 
block ;” he said he was well provided for by defendant, and 
that he was perfectly satisfied. Witness proposed to send 
him table luxuries if he needed any, but he declined them, 
saying that defendant provided him with all such things that 
he desired; witness saw his table furnished with such delica- 
cies; Simmons said he was too sharp for Ladd. He saw 
nothing that indicated weakness of mind in Simmons, and it 
did not so much as occur to the witness, that he was ever 
supposed to be of weak mind ; he seemed perfectly to under- 
stand the nature and import of the deed to defendant ; he 
had negroes to wait onhim. Witness would not take care of 
him as Maddex had done, for five hundred dollars a year. 
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Simmons lived in the house where Maddox now lives, about 
one hundred and fifty yards from witness’ plantation. 

Cross- Examined : Simmons lived alone until Maddox moved 
there, after he was taken sick ; he lived there about one year, 
Witness received an order written in one hand, and signed in 
a tremulous hand by Simmons, directing witness to pay the 
residue of the price at which Henry was sold to Maddox, 
William Maddox lived at Robert Little’s. 

Re-Examined: Simmons made asun-dial while at Mad- 
dox’s, and took witness outin the yard to see it, and explained 
the principles of it to witness. 

James M. Luckey testified: That he went to Monroe with 
Simmons, in a buggy, after the deed to defendant was made ; 
he went to Moses Presley’s. On the road from Madison to 
Monroe, Simmons told him that he was satisfied with the ar- 
rangement with Maddox; that he had previously made a 
will in favor of Ladd, knowing that it was a will at the 
time, and designing it as such, but that the paper to Maddox 
was safe, that he did not like his brothers, and did not in- 
tend that they should ever have anything he had, as they had 
never treated him with kindness or justice. 

Cross-Examined: Witness is defendant’s nephew. The 
conversation testified to, occurred on the road, and thinks 
Simmons introduced it, but is not certain ; thinks it was in 
December, 1855; it was after the deed was executed. Sim- 
mons and witness started from defendant’s plantation ; Sim- 
mons had a cough, and was feeble; witness went to Monroe 
on business of his own, and stayed three or four days, and 
came back with Simmons ; it was cold weather. 

Col. Isham 8. Fannin testified: That he was employed 
to attend to some possessory warrant cases by Simmons, who 
gave him the history of the cases, and witness found on the 
trial, that the statement was about as accurate as the state- 
ments of clients usually are, in regard to their cases; he saw 
no defect of mind or memory in Simmons; he gave a very 
intelligent account of the whole case; he told witness that 
he had gotten William Maddox to get the negroes out of 
Ladd’s possession. 

Cross-Examined: At the time Simmons came to Madison 
to see witness, a negro boy came with him. William Mad- 
dox and defendant were counselling with Simmons at the 
trial of the possessory warrants ; it was very cold weather at 
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the time of the trial. Witness had never been acquainted 
with Simmons until he saw him in connection with the trial, 
and did not think he was under the control of the Maddoxes ; 
he had but little conversation with him here at the trial. 

Albert G. Foster testified: That he was with Col. Fan- 
nin at the time testified to by him; he saw Simmons three 
times in Madison pending the possessory warrants, about the 
result of which be seemed to have great apprehension ; he 
did not regard Simmons as having a very strung mind, but 
ordinary and adequate to the transaction of business; he 
took the lead in counselling the attorneys and making them 
suggestions. On the trial, Simmons’ statements were verified 
by all the witnesses except Ladd’s son, at whose testimony 
Simmons was much surprised; he saw no want of mind in 
Simmons. Maddox was with him one time when he came 
to Madison, the other two times there was no white person 
with him. 

Cross-Examined: Saw Maddox in Madison, though not 
with Simmons. William Maddox talked freely about almost 
everything ; he talked particularly about having been arres- 
ted by Ladd with a possessory warrant, and was not satisfied 
with the result of the trial, as it seemed to leave an imputa- 
tion on hischaracter. Defendant was with Simmons in Mad- 
ison pending the possessory warrants; the first time witness 
saw defendant in Madison, was the day the deed was written. 

Dr. Joel Branham, in answer to interrogatories, testified : 
That he was acquainted with Green Simmons on the 18th of 
November, 1855, and had been acquainted with him for 
twenty-five or thirty years preceding his death; thinks that 
his mind and body both, at that time, were in general, more 
enfeebled than they had been in his previous history ; thinks 
that at that time, he was mentally capable of understanding 
business affairs, of managing his own property, of entering 
into contracts with reference to business and property; 
thinks that he was capable of understanding and apprecia- 
ting the nature, import and obligation of contracts of that 
character at the time; thinks that his mind was not in such 
a condition as to render him an easy victim of fraud, imposi- 
tion and cunning on the part of others; thinks that he was 
capable of managing his own affairs, and controlling his 
property with good sense; his mind differed partially from 
that of other men of common sense and prudence, which re- 
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sulted partially from general imbecility and weakness, and 
from oddity and eccentricity ; partially from a defect of par- 
ticular organs, and from weakness of the entire mental organ- 
ism ; witness was called in as a physician to visit him in his 
last sickness at the request of Dr. John Z. Maddox, who 
paid his medical bill; he was requested by Maddox to con- 
tinue visiting Simmons as long as he thought it necessary, 
and to do all in his power to make the case of Simmons com- 
fortable while he lived ; Dr. Maddox attended his case, and 
the witness assisted him until within a day or two of his 
death; he died of pulmonary consumption ; thinks he had 
all the attention that one in his situation could require, and 
all was done that could be done to make him comfortable; 
he had a comfortable house and servants to attend him, and 
upon every visit the witness made him, defendant was with 
him, and requested witness to make known to him (defend- 
ant) any article of food or drink that would make Simmons 
comfortable, so that they might be procured, and at the sug- 
gestion of witness, defendant did procure such things several 
times. 

To cross-interrogatories he testified: Thinks that he was 
with Simmons, at the house of Dr. Maddox, on the 18th of 
November, 1855, in company with defendant and his brother, 
James Maddox ; does not know how long anterior to that 
day, or under what circumstances, Simmons left Ladd’s and 
went to Maddox’s ; he lived two or three weeks after witness 
was called to see him ; on his first visit, witness decided that 
Simmons had consumption and was obliged to die, and so 
announced to Simmons and Maddox; it is one of the pecu- 
liar characteristics of consumption, that the patient retains 
his mental faculties ina large majority of instances to the last. 

Upon this evidence the jury, under the charge of the 
Court, returned a verdict and decree; that the bill of sale 
be set aside and vacated, and that the defendant deliver it 
up to be cancelled; also that defendant deliver to the com- 
plainant the negroes in dispute, and that the complainants 
refund to the defendant two hundred and twenty dollars. 

Whereupon, counsel for defendant moved for a new trial of 
said case on the following grounds, to-wit: 

1. Because the Court erred in his charge to the jury in 
saying: “gentlemen, the great battle ground in this case, is 
the inadequacy of the consideration of the deed to the de- 
fendant.” 
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2. Because the Court erred in failing to charge the jury: 
that “the contingency of a recovery of the negroes from 
Ladd by Maddox should be considered by them, in determin- 
ing the consideration of the deed,” although the point was 
distinctly made, and argued before the jury by defendant’s 
counsel. 

3. Because the manner and emphasis of the Court in 
charging the jury were such as to lead them to believe, that 
in the Court’s opinion the allegations of fraud and imbecility 
of mind, had been properly made out by the complainants. 

4, Because the verdict was contrary to equity. 

5. Because the verdict was strongly and decidedly against 
the weight of the evidence. 

6. Because the verdict was contrary to law. 

The presiding Judge, in his decision of the motion for a 
new trial, does not certify to the truth of the “ second” and 
“third” grounds taken in the motion, but denies that they 
are true. The motion was overruled, and the new trial was 
refused, and this decision is brought up for review. 


N. G. Foster, Wu. A. Rep, Davis & Lawson, for the 
plaintiff in error. 


JuNIUS WINGFIELD, JoHN W. Hupson and E. A. & J. A. 
NisBET, for the defendants in error. 


By the Cowrt.—LuMpx, J., delivering the opinion. 


After carefully investigating the facts in this case, we are 
forced to the conclusion, that the verdict of the jury is 
strongly and decidedly against the weight of evidence. We 
shall not, however, enter upon a review of the testimony to 
demonstrate the correctness of this result. The proof speaks 
for itself, 

We prefer stating some general principles applicable to 
this investigation, and then submit it to the reconsideration 
of another jury, disclaiming all wish or intention to con- 
strain them to a finding which their own judgments do not 
approve. 

I assume, in the first place, that to establish incapacity in 
a grantor, he must be shown to have been, at the time, non 
compos mentis, in the legal acceptation of that term; which 
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means, not a partial, but an entire, loss of understanding, 
The common law has not drawn any discriminating line bj 
which to determine how great must be the imbecility of mind 
to render a contract void, or how much intellect must remain 
to uphold it. Weakness of understanding is not, of itself, 
any objection to the validity of a contract. If a man be le- 
gally compos meniis, he is the disposer of his own property, 
and his will stands, for the reason of his actions: Jackson 
vs. Caldwell, 11 Cowen, 207; Odell vs. Buck, 21 Wend., 142; 
Stewart vs. Lispenard, 26 Wend., 298 et seq; Clark vs. Fish, 
1 Paige, 171; Blanchard vs. Nettle, 3 Denio, 37; Osterhout 
vs. Shoemaker, Ib., note; Dean’s Med. Jur., 555 et seq; 2 
Mad. Ch. Pr. et seq. 

To establish any other standard of intellect or information 
beyond the possession of reason, in its lowest degree, as in 
itself essential to legal capacity, would, as said by Senator 
Verplanck, in the great case already cited, (Stewart’s Ex’rs 
vs. Lispenard, 26 We end., 203,) create endless uncertainty, 
difficulty and litigation ; would shake the security of prop- 
erty, and wrest from the aged and infirm that authority over 
their earnings and savings, which is often their best security 
against injury and neglect. If you throw aside the old 
common law test of capacity, then proofs of wild specula- 
tion or of extravagant and peculiar opinions, or the forgetful- 
ness or prejudice of old age, might be sufficient to shake the 
fairest conveyance, or impeach the most equitable will. The 
law, therefore, in fixing the standard of positive legal com- 
petency, has taken a low standard of capacity; but it is a 
clear and definite one, and therefore wise and safe. It holds, 
in the language of a late English commentator (Shelford on 
Lunacy, p. 39) that weak minds differ from strong ones, only 
in the extent and power of their faculties ; but unless they 
betray a total want of understanding, or idiocy, or delusion, 
they cannot properly be considered unsound. 

Nor is inadequacy alone a sufficient ground, in ordinary 
cases, for setting aside a conveyance of property. onb. 
iq. B. 1, Ch. 2, sec. 9, note 2; Osgood vs. Franklin, 2 Johns. 
Ch. fep., 23; ” Blackford vs. Ohr istian, 1 Knapp’s Rep., 
77; Dunn vs Chambers, 4 Barbour, 376. In the leading 
case on this subject, (Heathcote vs. Paignon, 2 Br. C. C, 
167,) Lord Thurlow said, if the Court takes such a ground as 
to rest upon the market price, every transaction of the kind 
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would come into equity; and in Guynne vs. Heaton, 1 Bro, 
C. C., 9, Lord Thurlow said, that to set aside a conveyance, 
there must be an inequality so strong, gross and manifest, 
that it must be impossible to state it toa man of common 
sense without producing an exclamation at the inequality of 
it; and this doctrine was approved by Lord Eldon, in Coles 
vs. Trecotheck, 9 Ves., 246; also in Gibson vs. Leyes, 6 
Ves., 273; and by Sir William Grant, in Peacock vs. Evans, 
16 Ves., 512; and by Chancellor Kent, in the case of Os- 
good vs. Franklin, already referred to. 

Courts are not willing to enter into the question, whether 
the consideration be adequate in value to the thing which is 
promised in exchange for it. Hubbard vs, Coolidge, 1 Met- 
calf, 93; Bedell vs. Loomis, 11 New Hamp.,9. “Ifa con- 
tract deliberately made without a fraud,” said Wilde, J., in 
Train vs. Gold, 5 Peck, 384 “and with a full knowledge of 
all the circumstances, the least consideration will be suffi- 
cient.” “If there be no suggestion of fraud,’ says Mr. 
Smith, “the Court will not hold the promise invalid upon the 
ground of mere inadequacy ; for it is obvious, that to do so, 
would be to exercise a sort of tyranny over the transactions 
of parties, who have a right to fix their own value upon their 
own labor and exertions, and would be prevented from doing 
so, were they subject to a legal scrutiny on each occasion, on 
the question, whether the bargain had been such as a prudent 
man would have entered into. 

“Suppose,” says the same author, “I think fit to give a 
thousand pounds for a picture not worth fifty, it is foolish 
on my part; but if the owner do not take me in, no injury is 
done ; I may have my reasons; I have detected in it the 
touch of Raphael or Correggio, it would be hard to pre- 
vent me from buying it, and hard to prevent my neighbor 
from making the best of his property, provided he do not 
take me in, by telling a false story about it.” 

There are two remarkable instances illustrative of the 
principle that, in the absence of fraud, mere inadequacy of 
consideration is no ground for avoiding a contract. See the 
two late cases of Bainbridge vs. Firmston, 1 Perr. & Dav., 
2, (10 Add. & Eill., 309,) and Wilkinson vs. Oleviera, 1 
Bingham N. C., 490, (27 Eng. Com. Law Rep.,) in which 
the defendant promised to give the plaintiff £1,000 for the 
use of a letter which contained matters explanatory of a con- 

VOL, xxxI——35, 
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troversy in which he was engaged, and the considertion was 
held not to be inadequate to support the promise. 

There are two old cases upon this subject—Thornborou vs, 
Whiteacre, reported in 2 Id. Raymond, 1164, and James 
vs. Morgan, 1 Lev., 111, which will fully compensate the 
reader for reading. I have referred to them in my law 
school, to show to what extent such Judges as Lord Holt 
have gone to sustain contracts, when assailed for want of 
consideration. 

The first was an action in which the plaintiff declared that 
the defendant, in consideration of 2s. 6d. paid down, and £4 
17s. 6d. to be paid on the performance of the agreement, 
promised to give the plaintiff 2 grains of rye corn on Mon- 
day, the 29th of March, 4 on the next Monday, 8 on the 
next, 16 on the next, 32 on the next, 64 on the next, 128 on 
the next, and so on for a year, doubling on every successive 
Monday, as counsel contended, but on every alternate Mon- 
day, as Judge Holt construed, quod libet, the quantity de- 
livered on the Jast Monday. Mr. Salkeld, the reporter, de- 
murred to the declaration arguing that, suppose the contract 
to be performed, the quantity of rye to be delivered would 
be 524,288,000 quarters, (a quarter is 8 bushels!) and that 
all the rye grownin the world would not amount to so much. 
But Lord Holt said, that though the contract was a foolish 
one, it would hold at law, and the defendant ought to pay 
something for his folly. The case was compromised, 

James vs. Morgan, 1 Lev., 111, is the old case in which 
the horse was sold for one barley-corn for the first nail in the 
horse’s shoe, two for the second, and so doubling on each 
nail, The jury found, under the direction of the Court, £8, 
the value of the horse. The quantity of barley-corn was es- 
timated at 500 quarters, or 4,000 bushels! 

It is proper to add, that in cases where imbecility of mind 
and inadequacy of consideration unite, though neither stand- 
ing alone, is sufficient, under ordinary circumstances, to in- 
validate a contract, the Court has granted relief, without 
other evidences of imposition; and especially is this the 
case where imbecility of mind and inadequacy of considera- 
tion is united with an abuse of confidence which the one 
party reposed in the other. Clarkson vs. Hannay, 2 Pierre 
Wms., 204; Gibson vs. Jeys, 6 Ves., 266; Crow vs. Bal- 
lard, 1 Ves. Jr., 215; Mortleck vs. Buller, 10 Ves., 292; 
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Dealty’s Heirs vs. Murphy, 3 H. K. Marshall’s Rep., 475; 
Whelan vs. Whelan, 3 Cowen, 537; Whipple vs. McClure, 
2 Root, 216; Per. Harris, P. J., in Dunn vs. Chambers, 4 
Barb., 379. 

It need scarcely be remarked, that a Court is not bound to 
decree a specific performance in any case where it would not 
set aside the contract, nor to set aside any contract that it: 
would not order to be specifically performed. 

It will be for the jury to apply these rules of law to the 
facts of this case, carefully distinguishing between imbecility 
and eccentricity of mind. Many of the brightest intellects 
that ever lived have partaken of this latter infirmity, if in- 
deed it be one. One circumstance that is incontrovertibly 
established, has weighed heavily upon our minds; and that 
is, that Green Simmons, to the day of his death, seems to 
have lived and died happy and content with the arrangement 
which he had made, or, to use his own emphatic language, 
the “chip off the old block” had not abused his confidence. 

As to the other points, we have deemed it unnecessary to 
notice them. But as an act of justice to the presiding Judge, 
we have thought it best to append his own opinion entire, to 
that of the Court. We confess to another motive. Will he 
pardon the liberty? It will daguerreotype to posterity the 
peculiarities of our most excellent brother far better than 
any post mortem eulogy of ours, should Providence impose 
this duty upon us, which, may Heaven, in its mercy, avert: 











JUDGE HARRIS’ OPINION. 


“T have, since the indication of my opinion, on the last 
day of Putnam Superior Court, on the several grounds con- 
tained in the motion by defendant for a new trial, given to 
the bill, answer, brief of testimony filed, and the interrogato- 
ries in the case, a very careful perusal. This was due to the 
movant; it was due to myself, as my opinions were by no 
means so fixed as to be unchanged by more mature consider- 
ation. 

“There is more in the testimony upon which the verdict 
can be well supported than I had thought there was during 
the progress of the trial, or at the time when the motion was 
made for a new trial. 

“ And whilst it is due to candor to say, that had I been on 
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the jury, as then impressed by the testimony, I should haye 
been reluctant to set aside the deed to Maddox, I feel that 
now, I must not attempt to control the deliberate finding of 
the jury, and that to do so, would be a flagrant violation of 
the great principle which separates the powers of the Judge 
and the jury. 

“It is impossible to peruse the testimony, as to the ca- 
pacity of mind of Simmons, without perceiving great conflict 
of opinion. In such case, who are to decide? Who have 
the exclusive right to settle the credibility of witnesses? the 
value and weight of testimony? Who but the jury? And 
is there not enough in the testimony of his family physician, 
Dr. Clopton, and in the proof by others, of Simmons’ un- 
stable, varying dispositions of property, keeping in view his 
age and health, to make it very uncertain whether he had 
mind enough to make a contract of the kind sought to be set 
aside ? 

“The jury (and it was one distinguished by intelligence and 
character, and perfect impartiality) thought that Green Sim- 
mons had not that degree of mental capacity necessary to the 
making of such an instrument. 

“ How easy was it then, after that point was agreed on, 
to come to the conclusion that the considerations expressed 
in the deed were grossly inadequate—indeed, unconscionable, 
for such an amount of valuable negro property as was con- 
veyed by the deed, especially when they look to the offer of 
Mr. Edmundson of five thousand dollars for the property, 
payable at his death, with the promise in addition, of the 
support of Simmons, in the meanwhile! 

“ Dr. Maddox, too, was a stranger to the blood of Sim- 
mons. Simmons was an old man, between sixty and sixty- 
three years of age, laboring under consumption. Should 
not transactions between parties thus situated be scanned 
closely? How much easier for Dr. Maddox, whom it is pre- 
sumed was familiar with the nature of diseases, to count the 
pulses of life with more accuracy than one not of his profes- 
sion! Indeed, to measure its duration with almost certainty, 
with the important fact, previously ascertained by him, that 
Simmons had consumption ! 

“Can it be doubted that the jury gave to these facts their 
full value, and that they formed some of the elements of 
their judgment ? 











«2. os & oe 


[sw &§ = ee 6 


dl 











MILLEDGEVILLE, NOV. TERM, 1860. 533 











Maddox vs. Simmons and Griffin. 





“Can any fair-minded man, in reviewing this whole case, 
come to any other conclusion, than that there are facts and 
circumstances in it enough to sustain the verdict? 

«“ What I have said, disposes of the ground that the ver- 
dict is contrary to evidence. But it is said that the verdict 
is contrary to law. ‘ 

“T am somewhat at a loss to perceive how that can be, if 
there be evidence enough to support the verdict. The two 
grounds are inseparably allied ; so that if the first is not sus- 
tained, the second cannot be. 

“Tt has been made a ground for new trial, that I did not 
charge the jury, that the contingency of a recovery of the 
negroes from Ladd, ought to be considered by them in de- 
termining the consideration paid by Maddox. 

“The defendants’ counsel say they made and argued the 
point. ‘This may beso. No such request was made of me. 
Before charging the jury, I stated distinctly that although 
many requests had been submitted, in writing, by counsel on 
either side, I would, firstly, give my general charge as to the 
principles of law and equity pertinent to the case, and that 
if it should not cover all the requests presented, upon my 
attention being called to it, I would proceed then to charge 
as to such requests. 

“ When I had closed the general charge, I desired to know 
of counsel if there was any request which they desired me to 
give to the jury, and paused about a minute fon an answer 
when Mr. Lawson, one of defendants’ counsel handed me a 
single request, instructing the jury ‘that they should give 
more credit to a witness who derived his knowledge from 
long acquaintance with the conduct of Green Simmons, than 
to one who forms an opinion from a single transaction ;’ 
which was given as desired. 

“The matter embodied in this ground was never asked, 
either in writing or orally, to be given. To guard against 
misrepresentation or misapprehension, it is an established rule, 
of the Ocmulgee Circuit, that all requests must be handed in 
before the general charge is made. In the case under con- 
sideration, the rule was relaxed, and the defendants’ counsel 
had the full benefit of the indulgence. 

“Tt is a matter worthy of note, that the substance or mat- 
ter of the charge is not contested or complained of. On this 
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occasion, I carefully avoided the slightest reference to any 
portion of the testimony. 

“ After stating the rule in equity as to responsive answers, 
and how only they were to be outweighed to enable the jury 
clearly to determine thereby how stood the charges as to 
fraudulent combination of John and Wm. Maddox—imposi- 
tion by John Maddox on Simmons—and of the undue in- 
fluence of John Maddox over the mind and conduct of Green 
Simmons, I then proceeded to say, from the course of the ar- 
gument in the cause, it was apparent that the main battle- 
ground was the alleged gross inadequacy of consideration 
paid by Maddox for the property, coupled with the alleged 
insufficient capacity of mind in Simmons, to make such a 
contract ; both of which must unite before they could set 
aside the deed on this ground. 

“« And it is complained of, that I spoke of this last ground 
as the main battle-field. 

“Tt is very difficult to satisfy the complaints of a losing 
party. If the remark was exceptionable, it surely was not 
prejudicial to defendant. With much more show of reason 
could the plaintiffs have excepted to it. 

“ But it is gravely asked that a new trial be awarded, for 
that the ‘ manner’ and ‘ emphasis’ of the Court misled the 


jury. 


“This ground has the merit, at least, of novelty. 

“‘ Now, before considering it, let it be borne in mind that 
the propositions in reference to inadequacy of consideration 
charged, were— 

“Ist. That the law required a higher degree of capacity to 
make a contract than it did to makea will. What that grade 
was, had not been clearly defined, but it certainly required 
memory of one’s property; a knowledge of what he was do- 
ing ; judgment and free assent. 

“2d. That equity abhored unconscionable bargains; but 
before it would set contracts aside, two things must unite— 
incapacity of mind to make a contract, and gross inadequacy 
of consideration. 

“ These legal propositions are not disputed ; no error alleged 
against their truth, as principles controlling Courts and juries; 
but the ‘manner’ of charging them, and the ‘emphasis’ with 
which they are alleged to have been charged, is the burthen 
of complaint. 
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“T reply, that lam utterly unconscious that on that occasion 
my manner or emphasis was so marked, as to give the plain 
words and plain principles a meaning beyond what they natu- 
rally conveyed. The charge was calm, passionless, deliber- 
ate, and,'I think, perspicuous—the intonations of voice even, 
and so regular as almost to be monotonous, 

“Indeed, it is difficult to conjecture how legal abstractions, 
such as those given in charge, can admit of change by man- 
ner oremphasis. I think I have rather too much good taste 
to attempt at any time to mark such plain and simple truisms 
as those given in charge, either by such ‘manner’ or ‘emphasis’ 
as I would repeat some of the remarkable passages of Shak- 
speare, drawing out a latent beauty or thought which had 
escaped the cursory reader, 

“This ground speaks little for the estimate defendant’s 
counsel have of the intelligence or fairness of the jury; it 
is, moreover, and indirect and covert imputation upon the 
Judge. Self-respect and the dignity which should character- 
ize, at all times, the deportment of this officer, forbids that 
he should meet any intended imputation otherwise than by 
saying, it is unfounded ; that it is the offspring ‘of a heat 
oppressed brain,’ ‘a bodiless creation,’ undefinable, intangi- 
ble. That my ‘manner’ and ‘emphasis’ may be at all times 
peculiar and characteristic, I am quite ready to admit; for 
they are my own, not borrowed. If earnestness and perspi- 
cuity are, as it would seem, reprehensible, then to meet the 
taste and talent of those disposed to be querulous, insipidity 
and obscurity must be substituted. 

“T dismiss this topic without other comment than I have 
made—less, probably, than it should have provoked, when it 
is remembered that the counsel by whom this ground was in- 
serted in the motion for new trial, knew, and had been told by 
me before the verdict was rendered, that I thought the plain- 
tiff’s case had not been as well made out as it should have 
been.” 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the verdict was strongly and 
decidedly against the weight of evidence. 
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DENSON ef al. vs. MCLEROY et ai. 


1. Equity will not decree the reformation of a deed of gift of a slave, so 
as to make it conform to the intentions of the donor, if it appear from 
the evidence that an unconditional parol gift had been made by the 
donor to the donee, long anterior to the execution of the deed; that 
the property had been in the possession of the donee continuously, 
from the time of the parol gift, and that the donee had never accepted 
the deed sought to be reformed. 

2. Verdict to reform a deed, and change the possession of property, con- 
formably to such reformation, under such a state of facts, set aside and 
a new trial ordered. 


In equity, in Jasper Superior Court. Tried before Judge 
Harris, at the October Term, 1860. 


William T. LeLeroy, and his wife Mary E. McLeroy, for- 
merly Mary E. Denson, and Sarah Frances Denson, Rebecca 
Denson, and Lou Ann Denson, exhibited their bill in equity, 
in the Superior Court of Jasper county, against James M. 
Denson, Samuel Allen, Maxey, Jordan & Co., William Maxey 
& Co., Lynch & Davis, Davis and Walker, Fears & Swan- 
son, and Presley E. Pritchard, in which the following allega- 
tions are made, to-wit: 

That the female complainants, are children of Elizabeth 
Denson, and James M. Denson; that Elizabeth Denson was 
the daughter of one Sarah Ledbetter; that the said Sarah 
Ledbetter, in the year 1844, was the owner of a negro girl 
slave by the name of Clara Ann, then about fifteen years of 
age, and desiring and purposing to make some provision for 
the comfort, support and maintenance of the said Elizabeth 
Denson during her natural life, and for her children living 
at her death, requested one Thomas Respass, to draft a deed 
of gift to the said Elizabeth Denson and her children in 
accordance with such desire and purpose; that by mistake, 
and from a want of skill and knowledge, in the legal import 
and meaning of words and terms, the said Thomas Respass, 
drew up a deed of gift, conveying said negro girl Clara Ann 
“to the said Elizabeth Denson, and the heirs of her body, 
their heirs and assigns, said negro not to be subject to the 
debts of the present, or any future husband of the said 
Elizabeth Denson,” instead of conveying thé said negro girl, 
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together with her future increase “to the said Elizabeth 
Denson, for, and during her natural life, remainder in fee- 
simple to such of her children as might be living at the time 
of her death,” as was the intention, desire and purpose of 
all the parties to said deed of gift; that on the sixteenth 
day of November, 1844, the said Sarah Ledbetter executed 
and delivered the deed prepared as aforesaid, by the said 
Thomas Respass, believing and intending, it to convey said 
negro and her increase according to the purpose and desire 
aforesaid; that under this impression and _ belief, the deed 
and negro were delivered to the said Elizabeth Denson, and 
her husband James E. Denson; that the said Elizabeth and 
James M., received said deed and negro with the same belief, 
intention and understanding, and held the same in accord- 
ance therewith ; that the said Sarah Ledbetter died, believ- 
ing the deed to be in accordance with her desire and purpose 
as hereinbefore expressed ; that said negro girl is the mother 
of five children, to-wit: Arthur, a boy, eight years old; 
Jane, a girl, six years old; Clark, a boy, four years old; 
Lucy Ann, a girl, two years old; and John, a child, one year 
old; that all of said negroes were in the possession of the 
said James M. Denson at the time of the death of his wife 
Elizabeth, which occurred on day of — 185-, 
and that the negroes remained in his possession until the 7th 
day of January, 1852, when they were levied on as the 
property of the said James M. Denson, under and by virtue 
of various Justices’ Court fi. fas; two in favor of Lynch & 
Davis; two in favor of Davis & Walker; two in favor of 
Maxey, Jordan & Co.; one in favor of William Maxey & 
Co.; one in favor of Fears & Swanson, and one in favor of 
Presley E. Pritchard ; that the complainants have interposed 
their claim to said negroes, which is now pending in Jasper 
Superior Court; that one John M. C. Denson, who has re- 
moved to parts unknown, and the female complainants, are 
all the children left living, at the time of the death of the 
said Elizabeth Denson, their mother. 

Complainants, in and by their bill, pray that the defend- 
ants may answer the allegations and charges of the bill ; 
that the sheriff and plaintiffs in fi. fas. may be enjoined 
from selling the negroes until this case is heard; that the 
deed of gift may be reformed so as to speak the intention, 
and carry out the purpose of the parties to it as charged in 
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the bill; and that the complainants may have such other re- 
lief as they are entitled to under the facts of their case. 

James M. Denson filed his answer to the bill, in which all 
the charges and allegations of the bill are admitted, except 
those relating to the execution and delivery of the deed and 
negro, and the mistake in the deed, all of which he denies, 
and insists that at the time of the pretended execution of the 
deed of gift, the negro girl Clara was his own absolute prop- 
erty, and had been ever since the year 1833 or 1834, at 
which time the said Sarah Ledbetter, his mother-in-law, in 
consideration of his intermarriage with her daughter, the 
said Elizabeth gave and delivered said negro girl to him, 
since which time he has held possession of her, claiming her 
as his own adversely to all the world, and has continually 
paid taxes for her; that he had nosort of connection or com- 
plicity with said deed of gift, and never recognized it in any 
shape whatever, but repudiated and denied any right-of the 
said Sarah Ledbetter to change to title of said slave after 
having given her to him; that the children of Clara were 
born long after the gift of said Clara to him, and whilst she 
was in his peaceable, uninterrupted adverse possession ; that 
when the said Sarah Ledbetter told the defendant of the deed 
of gift, he replied to her that it was not worth a piece of 
brown paper, because Clara was his property, and had been 
for several years previous; that after the gift of said negro 
to the defendant, the said Sarah Ledbetter did not pretend 
to assert any title thereto, but on the contrary recognized 
defendant’s title, and often proposed to hire said negro from 
him ; that said deed was never delivered to defendant or his 
wife, nor, so far as he knows to any one authorized to receive 
it for the grantees. 

On the trial of the case in the Court below, the bill and 
answer were read, and the following evidence adduced, to- 
wit : 


EVIDENCE FOR THE COMPLAINANTS, 


The original deed of which the following is a copy: 


GEORGIA—Purtnam County: 

Know all men by these presents, that I, Sarah Ledbetter, 
of the County and State aforesaid, do this day give unto my 
daughter, Elizabeth Denson, and the heirs of her body, by 
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deed, a certain negro girl, about fifteen years old, by the 
name of Clara Ann, which negro is not to be subject to the 
debts or contracts of her present or future husband ; which 
negro I do forever warrant and defend the title to my daugh- 
ter, Elizabeth Denson, and the heirs of her body, of the 
county and State aforesaid, their heirs and assigns, against 
myself, my heirs and assigns forever in fee simple. i 

‘In testimony of which I have set my hand and seal, this 


the 16th of November, 1844. 
[u. s.] SarAH LEDBETTER. \ 


Signed, sealed and delivered in the presence of Thomas 
Respass, Jos. R. Sandford. 


This deed was proven and recorded on the 27th of Novem- 
ber, 1844. 

Joseph R. Sandford testified: That he wrote the deed of 
gift, at the request of Mrs. Ledbetter; her instructions were 
to so frame the deed as to convey the property to her daugh- 
ter, Elizabeth Denson, during her lifetime, and at her death 
to go to her children surviving at her death; both witnesses 
and Mrs. Ledbetter thought, that the words used in the deed 
had the effect to give the negro and her increase, to Mrs. 
Denson during her lifetime, and at her death to her children 
that might then survive her; this was what Mrs. Ledbetter 
desired and intended; the deed was given to Thomas Res- 
pass to be recorded; witness does not remember hearing 
James M. Denson say anything about it, nor does he know 
in whose possession the negro had been previously; Mrs. 
Ledbetter lived in the upper, and Denson in the lower part 
of the county of Putnam; the witness knew the negro girl 
at the time the deed was recorded, she was then fourteen or 
fifteen years old, and without children; he has not known 
her since; Mrs. Denson is believed to be dead, but how long 
the witness does not know ; Denson has married again. 

On cross-examination he testified: The deed was written 
according to the witness’ understanding of Mrs. Ledbetter’s 
meaning at the time, and she was satisfied with it, as she be- 
lieved it conveyed the property as she intended it; at the 
time the deed was made, Mrs. Ledbetter spoke of the negro 
girl as being at Denson’s for the purpose of waiting on Mrs. 
Denson, who was a consumptive, and in low health; the 
Witness never heard any one complain of the way the deed 
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was written, and never heard Denson say anything on the 
subject. 

Thomas Respass testified: That he knew the defendants 
but not the plaintiffs; he witnessed the deed, but does not 
recollect at whose instance; Mrs. Ledbetter said she wanted 
the negro secured to Mrs. Denson and her children; the 
witness understood Mrs. Ledbetter to say that she wanted 
Mrs. Denson to have a life-estate in the negro, and that after 
Mrs. Denson’s death, she wanted the negro and her increase 
to go to Mrs. Denson’s children, and that the negroes should 
not be subject to Denson’s debts; Denson had the negro in 
possession when the deed was made, but what was the nature or 
duration of that possession, the witness does not know; the 
witness had the deed recorded, and then handed it to Den- 
son, who did not question Mrs. Ledbetter’s right, thus to 
dispose of the negro; Denson did not say anything about 
the deed after its execution ; he does not know who had pos- 
session of the negro from 1832 to 1844, and never knew her 
until Denson came to live with witness in 1844 ; he does not 
know whether Denson was pleased with the deed or not, 
when witness offered it to him, he said that he would rather 
witness would keep it. 

James N. Lynch testified: That he was acquainted with 
Mrs. Ledbetter and the negro girl, Clara, but does not know 
in whose possession the negro had uniformly been previous to 
1844, after that time she was in Denson’s possession ; the 
witness never heard either Denson or Mrs, Ledbetter say 
upon what terms Denson held the negro, or anything about 
the title or ownership of the negro. Clara has five children, 
the ages of which witness does not know, except that the 
oldest is about ten years of age; the negroes were carried 
from Denson’s about twelve or fourteen months ago by the 
sheriff of Jasper county ; witness was once in company with 
Denson, who had Clara’s oldest boy with him, and Denson 
told witness that the boy belonged to his children, this oc- 
curred in the summer of 1855. ‘The witness does not know 
whether Clara was born when Denson married or not, but is 
certain that she was not put in Denson’s possession when he 
first married, but she has been in Denson’s possession most 
of the time since 1844, 

Barnwell Leveritt testified: That in 1855, when the 
negroes in dispute were levied on, James M. Denson claimed 
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them, and as Denson and witness were members of the same 
church, and the general understanding in the neighborhood 
had been, that the negroes belonged to Denson’s children the 
witness remonstrated with Denson for claiming them and 
acting so badly, to which Denson replied that he was claim- 
ing them not for himself, but for his children; witness then 
asked him if he did not know that if Mrs. Ledbetter could 
speak from the grave, she would say that she intended the 
property for Denson’s wife and children, to which he, Denson, 
replied he believed she would ; the witness supposed that the 
words “heirs of the body” meant children, and that Denson’s 
reply, as he supposed, was with reference to the deed; the 
witnesses understanding that the negroes belonged to Den- 
son’s wife and children was derived from long intimacy with 
the family, and from hearing repeated conversations to that 
effect in the family, and from having never heard any ad- 
verse claim asserted by Denson. 


EVIDENCE FOR THE DEFENDANTS. 


Mrs. Mary Badger testified: That she knew Mrs. Ledbet- 
ter and her negroes, and has known Clara from her child- 
hood. She also knew Denson, who married Elizabeth, the 
daughter of Mrs. Ledbetter, but she does not recollect the date 
of the marriage. She has seen Clara under Denson’s con- 
trol, but does not know at what date, or how she came there, 
except that she saw her going with Mrs. Denson. Mrs. Den- 
son carried her behind her, on horseback. She has seen the 
negro at work with, and for Denson, and Denson was exer- 
cising acts of control and ownership over her. She does not 
know whether Denson bought Clara, or whether Mrs, Led- 
better gave her or loaned her to him; she heard Mrs, Led- 
better say that Mrs. Denson had done more hard work for 
her than any of her other girls, and that she intended to give 
her Clara. Mrs, Ledbetter afterwards told witness that she 
had given Clara to Mrs. Denson to nurse her baby. Mrs. 
Ledbetter had eight or ten negroes, and Denson had none at 
the time ; she knows nothing of any jdeed of gift, and never 
heard Denson complain of any. 

Upon this testimony, the jury returned a verdict in favor 
of the complainants, decreeing a reformation of the deed 
as prayed for in the bill, and a division of the negroes be- 
tween the complainants by commissioners, in kind if it can 
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be done equally, and if not then the negroes to be sold, and 
the proceeds divided. 

Counsel for defendants then moved for a new trial of the 
case on the following grounds, to-wit : 

1. Because the verdict is unsupported by evidence. 

2. Because the verdict is strongly and decidedly against 
the weight of the evidence. 

3. Because the verdict is contrary to the charge of the 
Court. 

4, Because the verdict is contrary to law. 

5. Because the Court stated to the jury in the conclusion 
of its charge, that if the jury should believe it was the in- 
tention of Mrs Ledbetter, (as likely it was,) to give the 
property to Mrs. Denson for life and remainder to her chil- 
dren, then they should find for the reformation of the deed. 

6. Because the Court failed to give the whole law of the 
case to the jury in his charge. 

The presiding Judge overruled the motion, and refused the 
new trial; but ignores haying used the words, “as likely it 
was,” specified in the 5th ground of motion. 

The refusal to grant a new trial constitutes the error com- 
plained of. 


WINGFIELD, Lorton, Hupson, JorDAy, for the plaintiffs 
in error. 


Bartvetrt, Davis & Lawson, for defendants in error. 
By the Court.—JENK1yS, J., delivering the opinion. 


The error assigned in this case is, that the Court below re- 
fused to set aside the verdict and grant a new trial. 

The motion for a new trial, was predicated upon several 
grounds, only two of which we deem it necessary to advert to, 
and these will be considered together, viz: First that the 
verdict is contrary to evidence, and secondly, that it is con- 
trary to law. 

The prayer of the bill is, that a deed made by Mrs, Ledbet- 
ter, in the year 1844, conveying a certain female slave and her 
future increase, to Mrs. Denson, (wife of the defendant) “and 
the heirs of her body, their heirs and assigns,” may be so 
reformed, as to express the real intentions of the donor, viz: 
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to secure a life-estate to Mrs. Denson, with remainder to her 

children after her death. The first allegation in the bill (af- 

ter stating the relations in which the complainants stand to 

Denson and wife, and to Mrs. Ledbetter,) is, that in the year 

1844, Mrs. Ledbetter (when the deed in question was made,) 

was the owner of the slave, Clara, the subject of the convey- 

ance. Subsequently, it is alleged that Denson, the defend-- 
ant, and his wife, received the deed, with the understanding 

that its purport was such as the complainants now seek to 
have engrafted on it, by decree in equity. These are impor- 

tant allegations, which must be established by proof to au- 
thorize such a decree. 

The defendant, in his answer, positively denies both alle- 
gations. He states, that the slave, Clara, was given by Mrs. 
Ledbetter to his wife, and himself, unconditionally, in the year 
1833, eleven years before the making of the deed, and had 
been ever since in his undisturbed possession. Further, he 
states that he was not present when the deed was made; nor 
did he know that the grantee contemplated making such a 
deed, nor did he receive it with the understanding that the 
donor’s intention was as alleged, or with any other under- 
standing ; but refused to receive it all. On each point he 
is sustained by one witness, and is contradicted by none. 

It is true, some admissions of his, and one given in evi- 
dence, militating against the idea of title in him at the time 
they were made, but they do not touch either the question of 
title in Mrs. Ledbetter, at the date of the deed, or its rejec- 
tion by him. 

It appears, then, that the title was out of Mrs. Ledbetter 
at the time she made the deed, and had long been so. Thus 
is the foundation of the complainant’s claim for relief broken 
up. Equity will never busy itself with the reformation of a 
deed, after having ascertained that the grantor had no title 
whatever to the thing conveyed, and that his intentions re- 
garding it were wholly immaterial. We think the Court be- 
low erred in refusing to set aside the verdict, and award a 
new trial, on the grounds that it was contrary to the evi- 
dence, and.contrary to law. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, 
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ROE e¢ al., vs. DOE et al. 


1. Land of J. C. and W. was sold at public outery, and bid off and paid 
for by one S.—J. C. and W. being present and assenting to the sale, 
but no deed or memorandum in writing thereof was ever made to §, 
in execution of that sale. S. subsequently sold and conveyed the land 
by his own warranty deed, and as his own to one K. On the trial of 
ejectment brought by J. C. and W. against K. for the land: 

Held, That the sale and purchase by S. did not defeat their title, nor 
were they estopped by that sale ; although they had previously agreed 
in writing, that the land should be sold, and had also appointed S. for 
them, and in their name as their attorney, to sell the land. 

2. When S. sells land for another, and is himself, together with the at- 
torneys of the principal, the principal purchasers of the lands at such 
sale, and when also, such agent and attorneys take an undue advantage 
or interest from such sales : 

Held, That it is no error in the Court, on the trial of suit brought for 

. the recovery of the lands, to charge the jury that plaintiffs were not 
bound by that sale if there was any fraud in it; at least, the facts 
would warrant this charge. 


Ejectment, in Laurens Superior Court. Tried before Judge 
HANSELL, at the April Term, 1860. 


This was an action of ejectment, commenced on the 19th 
of March, 1855, in favor of John Doe on the demises of 
Eason Allen, William Oliver, and William Spell and John 
C. Spell, against Richard Roe, casual ejector, and Temper- 
ance Kellam, tenant in possession, for the recovery of “a 
tract of land, part arable, and part wood land, situated in the 
~ county of Laurens, in the settlement known as the Buck-eye 
settlement, on the waters of Buck-eye Creek, in said county, 
formerly known and distinguished as the Russell Kellam 
mill lands, and adjoining and bounded by lands formerly 
owned and possessed by David Culpepper, Mr. Jones, John 
C. Spell, David Blackshear, C. 8. Guyton, John C. Culpep- 
per and Echols Hightower, containing six hundred and 
eighty-one acres, more or less, and described in a deed, made 
by Matthew Smith, to Russell Kellam.” 

To this action, the defendant set up the plea of the Stat- 
ute of Limitations. 

At the October Term, 1857, and after one trial of the case 
had been had, a rule of survey was granted by the Court, 
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directing the premises in dispute to be surveyed by Jacob 
J. Linder, the county surveyor, upon due notice to the par- 
ties, and a plat of the survey to be returned according to law. 

On the trial of the case on the appeal, the following testi- 
mony was adduced, to-wit: 


EVIDENCE FOR THE PLAINTIFF. 


1. The will of William Oliver duly proven and recorded 
on the 9th of June, 1828, the provisions of which are as fol- 
lows : 

“T give and bequeath unto my beloved wife, Abigail Oli- 
ver, two feather beds, bed steads and furniture; one negro 
woman, Silvia ; one grey horse, and one bay mare ; four cows 
and yearlings ; all the glass and crockery ware, kitchen fur- 
niture, two chests and two tables; also the land, mill and 
plantation where we now live, to be hers during her natural 
life, and after death, to be divided between William Spell, 
and John Cuddy Spell. 

“T also desire and request that all my property, real and 
oe be divided between William Spell and John Cuddy 
Spell. 

Me Lalso desire and request, that my executors will immedi- 
ately sell all my perishable property. 

“T also desire and request that my executors will dispose of 
my lands as they think proper for the benefit of William 
Spell and John Cuddy Spell, except what is bequeathed. 

“T also desire and request my executors to pay and dis- 
charge all the debts due from me, and the remainder of my 
debts due me, to be put to the benefit of William Spell and 
John C. Spell, they being the offspring of my wife Abigail. 

“T also desire and request my wife Abigail Oliver, and my 
brother McDaniel Oliver, to be my executrix and executor.” 

2. Sumner Adams, in answer to interrogatories, testified : 

That he had been well acquainted with the woman, who 
was always said by her relations and acquaintances, to be the 
widow of William Oliver of Laurens county, deceased ; her 
name was Abigail ; after Oliver’s death she married Matthew 
Smith ; she is now dead; she died, to the best recollection of 
witness, in the month of August or September, 1852; she 
has two sons living, viz: William Spell and John C, Spell. 

3. Two receipts, each of which were in the following words, 
to-wit : 

VoL, xxxI—36, 
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“ Received, 5th March, 1832, from Matthew Smith, in be- 
half of himself and John and William Spell, seven hundred 
and twenty-one dollars, the same being our portion, arising 
from the sale of lands in which we were entitled to the amount 
of one-fourth ; the same being deducted from the amount of 
a decree in Twiggs Superior Court, wherein they were plain- 
tiffs, and the administrator of McDaniel Oliver was defend- 
ant named, WiiuraM H. Torrance, 

For himself and Richard H. Long.” 


4, John Smith testified: That he had known the land for 
twenty-five or thirty years; he knew the lines and boundaries 
and showed them to Jacob T. Felder, the surveyor; the sur- 
vey made by him is very near, if not exactly correct; the 
defendant, Mrs. Kellam, and those under whom she holds, 
have had peaceable possession of the land, to which he showed 
the lines, under a deed from Matthew Smith to Russell Kel- 
Jam; Kellam went into possession at the time some twenty or 
thirty years ago; there are twenty or thirty acres in cultiva- 
tion, which is worth for rent one dollar per acre, per annum ; 
the land was known as the William Oliver mill tract; it is 
the place whereon William Oliver lived when he made his will 
and on which he died ; it does not lie on Buckeye creek, but 
on the mill ereek near by, and a tributary of Buckeye creek, 
John C. Spell and William Spell were regarded as the chil- 
dren of William Oliver; they were illegitimates. William 
Spell was about five or six years old, and big enough to 
ride on horse back alone, and rode about a good deal. 
John C. Spell, his younger brother, was old enough to ride 
behind his father when they first came to the neighborhood, 
which was about 1811. Oliver lived there four or five years 
before he died, which occurred in 1811, or 1812; he knew 
nothiny of the sale of the land by the executrix of Oliver ; 
Spells lived in the settlement with Matthew Smith, at the 
time of the sale to Russell, and must have known of said 
sale, and must also have known of the sale by the executrix, 
if there was one, for they lived with Smith in the settlement, 
and he never heard of any objection to the sale on the part 
of the Spells. Witness is a brother of Matthew Smith, and 
lived near by him, and the two Spells, when Smith sold the 
land to William. The Scarborough lot is a different one 
from the Oliver mill lot. 
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5. Jacob T. Felder testified: That he surveyed land of 
which the plat in Court is a representation; he knew nothing 
of the lines or corners, except as shown him by John Smith, 
The mill is over the creek, and not on either side; he made 
it out two hundred and forty-seven acres; he knows noth- 
ing of it being the Oliver mill track alluded to, except 
from the sayings of Smith and others ; he gave to his son 
what he supposed was a notice of the survey, to be served on 
Mrs. Kellam, but does not know whether it was served or 
not; supposes that the copy notice was not signed, as_ the 
original was not. On the day of the survey he went by Mrs. 
Kellam’s, and she spoke as if she were looking for witness 
and expecting the survey. I asked her for her title papers, 
and she said the surveyors had them ; he asked her son Seth 
in her presence to go with him on the survey, but he declined 
on the ground of other engagements. Mrs. Kellam did not 
object to the survey being made, and her son in her presence 
signified his anxiety for the survey to be made, in order that 
the law-suit might end. Mrs. Kellam’s son Seth was living 
with her and attending to her business ; the land that witness 
surveyed, was not on Buckeye creek, but on Kellam’s mill 
creek, a tributary of Buckeye ; it adjoins lands of C. S. Guy- 
ton, Mrs. Kellam, and Hamilton Smith; there are about 
thirty acres in cultivation, and worth for rent one dollar per 
acre per annum. 

§. William H. Martin testified: That Temperance Kel- 
lam was in possession of the land in dispute, at the date of 
the service of the writ, viz: March 21st, 1855; that she had 
been in possession, cultivating it since 1862 ; that she is still in 
possession ; that there are twenty or twenty-five acres cleared 
which are worth for rent per annum, one dollar per acre. 

EVIDENCE FOR DEFENDANT. 

1, The following argument, to-wit : 

GEORGIA—LavrREns County: 

This memorandum of an agreement between William Spell, 
John Cuddy Spell, and William Smith, in right of his wife, 
Abigail Smith, late Abigail Oliver, heirs and legal devisees of 
William Oliver deceased, of the one part, and Abigail Oliver, 
executrix of the will of said William Oliver, Witnesseth : 
That for the purpose of hastening the division of said estate, 
and to save the expenses usually attendant on the proceed- 
ing in dividing estates, or of obtaining an order of sale, the 
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parties of the first part do by these presents agree, that the 
said executrix shall proceed to sell all the real estate of the 
deceased, so soon as may be practicable, in such manner as 
shall be most consistent with the interest of said estate, rati- 
fying and confirming the acts and deeds of the said execu- 
trix in the premises, as fully as may be in our power as divi- 
sees of said estate. 

Signed, sealed, and delivered, this the 21st October, 1828, 
in the presence of Daniel Culpepper. 


his 
WILLIAM % SPELL, [L. s.] 
mark 


his 
JOHN C.% SPELL. 


mark 
MATTHEW SMITH. 

On the back of said agreement was written the affidavit of 
Daniel Culpepper veryfying its execution, which affidavit was 
dated the 4th of February, 1829. 

On the back of the agreement was also written the follow- 
ing, to-wit : 

“T consent to the agreement within so far as I am inter- 
ested in the land, upon the receipt of one-fourth part of the 
proceeds of the sale of said land. 

“ October 24th, 1828. RicHarp H. Lone, [1. s.] 


2. The following written memorandum or statement, to-wit: 
GEORGIA—LavRreEns County: 

March Ist, 1828, received of Matthew Smith, William 
Spell, and John C. Spell, a deed of indenture for one-fourth 
part of the lands belonging to the estate of William Oliver, 
deceased, as a fee for services to be rendered in the recovery 
of the lands of said estate. Ifthe lands are not recovered, 


I have no right to hold or claim upon them for any remuner- 


ation for such services rendered ; but my right to fee is de- 
pendent upon the recovery of the lands, 





A SA A AIOE hin se sca cereaswcnecénsceenses 32 
NN MINDS ovescniaienrsven dacienddnceervecnasanis 643 
NEE so cciccitnncinndnnsecsdiadncnss pSastnnedipiaeies 810 
Long & Lawrence Morgan...........sssssseseseees 1,00( 
I ies xc pesiicesd sé srincivadsened reetoniies 400 
3,285 
Long & Lawrence interest............cesescesceees 81—125 
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Amount purchased by Long and Lawrence......... 1,432 00 
Cash received: by Long. ..... 00. sccccssesseesdaslesndnnews 26 00 


Smith and Spell’s note to R. H. Long............... 157 25 


Credit tp TR. TE: Letengs cccsecvessisceudectoeagoneem . 233 


3d. Richard H. Long, in answer to interrogatories testi- 
fied : 

That the foregoing agreement was written by him, and 
signed by William Spell, John Spell and Matthew Smith, in 
his presence, and that the consent written on the back of the 
agreement was written and signed by the witness ; that, pend- 
ing the negotiations relative to the agreements and the sub- 
ject matter of them, the witness was particular in making in- 
quiry as to the ages of the two Spells, and especially of John 
C. Spell, and was answered by them and their mother, in 
positive terms, that they were both of age. John C. Spell 
(his brother William being present) was the first to consult 
with witness in the case that led to the arrangement stated 
in the agreement, and he stated to witness, that his uncle, 
McDaniel Oliver, was endeavoring to cheat them out of their 
Jand. Witness then told them, and afterwards again told 
them, and Matthew Smith, that their claim to the land could 
not be sustained, unless there was a will of William Oliver 
to sustain it. To this Smith replied, that he believed there 
was a will. A few days afterwards, witness visited Mrs, 
Smith, wife of Mathew Smith, and mother of the two Spells, 
at her request, and also at her request, examined some pa- 
pers, among which was a will—this was handed to witness. 
In all the transactions, both before and after the agreement 
was signed, the Spells were prominent, especially John C. 
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Spell, who was the most intelligent. So far as witness knows, 

they never disputed the genuineness of the agreement ; but, 

on the contrary acknowledged its validity, and acted under 

it. Both gave powers of attorney to Smith, to sell the lands 
in furtherance of the agreement, and when ‘Sanit wanted to 
take the mill place, at a valuation to be fixed by two disin- 
terested valuing agents, JohnC. eee saying that he 
wanted the land soldat public sale, because persons w ho wanted 
it, would give more for it than it would be valued at. The 
Spells were present at the sale of the lands in Laurens, and 
each of them bid at the sale. William Spell bid for one tract 
only, but John C. Spell bid for each tract, and was the pur- 
chaser of one. The lands sold under the agreement in Lau- 
rens county, were the mill tract—then known as the Mathew 
Smith mill tract—the Scarborough tract, the Vicker’s or 
Brazille tract. When the mill tract was put up, Mrs. Smith 
said she was entitled to that during her life; but John C, 
Spell desired it sold at once; and witness on being asked, 
gave it as his opinion that John C. Spell’s proposition was a 
fair one ; as all were let into an equal interest in the land un- 
der the agreement, it was just that the Spells should receive 
their part of the mill tract at once. This was agreed to—Mr. 
and Mrs. Smith both saying that it was right. The sale was 
not objected to by either of the Spells, but both of them said to 
the witness then and afterwards, that they were satisfied. 
The memorandum or statement aforesaid, dated ist March, 
1828, was written and signed by the witness. The deed there- 

in mentioned was a conditional deed, and was given to Wil- 
liam H. Torrance, Esq., to settle with Smith and the Spells ; 

since which, the witness has not seen it, and does not know 
where itis. The other statement in writing and figures was 
written by the witness and handed to Torrance, also to be 
used in the settlement with Smith and the Spells. The en- 
try of “R. H. Long, 432,” was to show that the land, to-wit : 

the Vicker’s place ‘bought by witness at the sale, was bid off 
by witness at $432. The entry, “Matthew Smnith, 643,” was 
to show that the mill tract was bid off by him at 8643. The 
entry of “John C. Spell, $810,” was to show that he bid off 
the Scarborough place at $810. The same may be said of 
the other entries. As to the settlement with Smith and the 
two Spells, it was made by Col. Torrance, counsel, and not 
by witness. Witness will not be gainer or loser by the event 
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of this suit. He cannot give the boundaries of the land, 
though he knew it well twenty-five or thirty years ago. 

4th. A power of Attorney, dated 4th of February, 1829, 
made and executed by John C. Spell, empowering Matthew 
Smith to sell and convey the part of said John C. Spell in 
the lands belonging to the estate of William Oliver, deceased, 
as well as all interest belonging to said Spell in such lands, 
under the will of the said deceased. 

5th. A similar power of Attorney, dated the 2d of Febru- 
ary, 1829, from William Spell to Matthew Smith, for a simi- 
Jar purpose. 

6th. A deed from Matthew Smith to Russell Kellam, dated 
the 4th of July, 1834, and recorded the 11th of August, 
1834, conveying “six hundred and eighty-one acres of Jand 
lying in Laurens county, adjoining lands of David Culpep- 
per, John Livingston, Mr, Jones, John C. Spell, David Black- 
shear, C. S. Guyton, John C. Culpepper, and Echols High- 
tower, it being part of 500 acres granted to William Blount, 
by Governor Matthews, on the 16th of February, 1787, and 
part of 2874 acres granted to William Carroll, by Governor 
Houston, on the 16th of September, 1778; and also, part of 
a tract of land granted to Reuben Wilkinson, by Governor 
Handly, of the 28th of May, 1788, all lying on the waters 
of the Buckeye creek.” 

7th. A deed from John C. Spell to Russell Kellam, dated 
the 2d day of January, 1836, and recorded the 6th of March, 
1844, conveying “certain tracts of land, lying on Buckeye 
creek, and the waters thereof, in the county of Laurens, con- 
taing four hundred acres, more or less; one tract of 300 
acres, granted to William Scarborough, by Governor Telfair, 
on the 22d of February, 1785; also, one hundred acres 
granted to said Searborough, by Governor Milledge, on the 
26th of August, 1805.” 

Upon this testimony, the jury returned the following ver- 
dict, to-wit: 

“We, the jury, find, for the plaintiff, the premises in dis- 
pute—that is to say, two hundred and forty-seven acres, more 
or less, according to the rule of survey to us submitted—be- 
ing a tract of land situated in Laurens county, on Kellam’s 
Mill creek, a tributary to Buckeye creek ; beginning at Guy- 
ton’s corner, on the James Perry Branch, running South 61°, 
West 71 chains, crossing the Darien road, near Cincinnatus 
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S. Guyton’s house, to a stake corner; thence, North 29°, 
West 54 chains, crossing said mill creek, to the head of a 
branch near the old place of residence of the plaintiff, John 
C. Spell ; thence, North 61°, East 71 chains, crossing the 
said Darien road’ near the defendant’s house, to an old road; 
thence, South 29°, East to the main prong of said Mill creek ; 
thence, down the meanderings of said creek to the high-wa- 
ter mark of the mill pond on the same; thence, up the mean- 
dering of the said James Perry Branch, to the beginning 
point. We further find, for the plaintiff, two hundred and 
twenty-five dollars for mesne profits, with cost of suit.” 

Counsel for defendant then moved for a new trial of said 
case, on the following grounds: 

1. Because the jury found contrary to law and the charge 
of the Court, as to the assent of the plaintiffs to the sale of 
the land. 

2. Because the jury found contrary to the evidence and 
the weight of the evidence in the case. 

3. Bee ause, whilst the Court was right in charging the 
jury, “that if the two Spells were present, agreeing to a pub- 
lic sale of the lands in dispute, bidding for it, and encourag- 
ing others to bid for it, and setting up no claim to it at the 
sale, nor objecting to the sale, they were bound by that sale, 
and could not recover the land,” he erred in adding, “ unless 
there was fraud in the sale,” as there was no evidence, either 
direct or circumstantial, of any such fraud. And when the 
Court had so charged, ‘counsel for defendant requested the 
Court further to charge the jury, “that fraud could not be 
presumed, but must be proven,” which was done; but the 
Court again erred in adding: “But that frand might be prov- 
en by circumstances, as well as by positive evidence, and 
that, in looking into the case, the jury might connect all the 
facts and circumstances together, as well as the relationship, 
to determine if the sale was a huie and bona fide transaction,” 
as there were no circumstances in the case from which the 

jury could reasonably infer fraud in the sale of the land to 
which their minds were thus directed by the charge. 

The presiding Judge overruled the motion, and refused the 
new trial, and this decision is the error alleged in this case. 





Warren & GOODE, for plaintiff in error. 


JOHN R. Cocuran, for defendant in error. 
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By the Court.—Lyon, J., delivering the opinion. 


This was an action of ejectment in Laurens Superior Court, 
for the recovery of a tract of land, known originally, as the 
Oliver Mill tract, in which John C. and William Spell were 
plaintiffs, and Temperance Kellam, widow of Russell Kellam, 
deceased, was defendant. 

The land in controversy belonged, originally, to William 
Oliver, and was, by him, by his last will, devised to his wid- 
ow, Abigal, during her life, and at her death, to his two 
sons, John C. and William Spell. The testator, Oliver, exe- 
cuted this will in the year 1811, and died soon after. His 
widow intermarried with Matthew Smith, and died in 1852. 
The will was not produced, or admitted to probate, until the 
year 1828, after the marriage of testator’s widow with Mat- 
thew Smith. Upon this, the plaintiffs rested their right toa 
recovery of the premises. 

The defendant relies on the following facts to defeat their 
right: that this tract was sold at public outery, in the county 
of Laurens, and bought, at that sale, by Matthew Smith; 
that the plaintiffs were present at that sale, and not only did 
not object thereto, but assented, by bidding for the land, par- 
ticipating in the sale, and receiving the benefit thereof; that 
all the balance of the land of the testator, Oliver, in that 
county, Laurens, was sold at the same time—plaintiffs being 
also present, bidding on all and buying one of the tracts; 
that they then were of age; had previously agreed, in writ- 
ing, that the executrix should sell the Jand in that way ; that 
each of them, one on the 2d and the other on the 4th of Feb- 
ruary, 1829, appointed Matthew Smith, attorney in fact for 
them, and in their name, to sell their interest in these lands ; 
that Matthew Smith bid off this tract at $432, and complied 
with the terms of sale so far as to account for that sum in 
the division of the proceeds of sale, under the agreement, 
which seems to have been that the lands the plaintiffs became 
entitled to, under the will of Oliver, should all be sold, and 
the proceeds divided into four parts, one to the lawyers, one 
to Matthew Smith, and one to each of the plaintiffs. The 
reasons for this extraordinarily liberal agreement on the 
part of the plaintiffs do not appear. The only interest that 
Matthew Smith had was the life-interest of his wife in one of 
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the tracts; and, by this agreement, if it could be enforced, 
he not only retained that interest, but would get the entire 
fee, and as much money as the fee-simple of the tract brought 
at the sale. 

This sale, together with its terms and circumstances, are 
proven by Richard H. Long, one of the attorneys who re- 
ceived one-fourth part of the proceeds of the sale. ‘There 
was no deed executed for the lands so sold to the purchasers 
at that sale, nor any memorandum thereof signed by the 
party making the same. The evidence does not show when 
the sale was had, but the indications are, that it must have 
taken place in the year 1828 or 1829—most likely in 1829, 
after the execution of the letters of attorney from the plain- 
tiffs to Matthew Smith. In 1834, Matthew Smith sold and 
conveyed this tract of land to Russell Kellam, under whom 
the defendant claims. 

Upon these facts, counsel for defendant insists, that the 
sale and purchase by Matthew Smith in 1828 or 182 9, tes- 
tified to by the witness Long, divested the plaintiffs of the 
title thus acquired under the will of Oliver—or rather, that 
as they were present at that sale, assented to it, bid for the 
land, and received the benefit of it, they are estopped from 
setting up their title against such sale. 

The Court below, in charging the jury, gave the defond- 
ant the benefit of this principle; but counsel insists that the 
qualification made, to-wit: “that the plaintiffs were bound 
by that sale, unless there was fraud in the sale,” was errone- 
ous, because there was no evidence of any fraud; and that 
is the error complained of. We propose, first, to inquire 
whether the plaintiffs were estopped, by that sale, from as- 
serting their title to the land against the defendant? And, 
secondly, whether the qualification made by the Court as to 
the fraud in the sale, was justified by the evidence? 

1. Were the plaintiffs estopped or bound by the sale? We 
are clear that they were not. The insurmountable difficulty 
to the application of that principle, under the facts, is, that ° 
whatever, in fact, was agreed to be done, or was done, there 
was no deed made, or any memorandum in writing, of the 
sale, by anybody, as evidence that there was a sale, by which 
the plaintiffs could be estopped or barred of their title to 
these lands. The plaintiffs agreed, in writing, on the 21st of 
October, 1828, that the executrix should proceed to sell all 
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the real estate of the deceased. It does not appear that she 
ever done so. They subsequently appointed Matthew Smith 
their attorney, with power to sell their interest in all the 
lands for them, in their name, and to make their title. It 
does not appear that he ever did so. Had he, there would 
have been no difficulty. The reliance is on a public sale, on 
a sale day, at which the plaintiffs were present, bid and got — 
the benefit of the sale, and at which Matthew Smith bought 
this land ; but by whom the sale was conducted, or the par- 
ticular time it took place, is left to conjecture. Now, if a 
title had been made by the person who conducted that sale, 
no matter who that was to the puachaser, these plaintiffs be- 
ing present, assenting to, and participating in that sale, then, 
they would have been bound thereby—they would have been 
estopped, but this was not done; and to say that a title to 
lands can be created or passed in this way, is to run directly 
in the teeth of the statute of frauds. Matthew Smith was 
the purchaser, and the defendant has his title, stands in his 
place, and is in no better condition than if the contest was 
between plaintiff and Smith. Now, suppose the contest was 
with Smith, under these facts, in what better condition would 
he be, if the plaintiffs had agreed, directly, to sell him the 
land at $532, and this sum was paid into their hands, no title 
or deed of any kind being made, or the contract reduced to 
writing? This would be equally as strong a case, if not strong- 
er; yet, it would not pass the title. The plaintiffs would not 
be bound by it. It could not be enforced, even in equity, and 
why? For the simple reason that the contract was not in 
writing. What is the difference between this case and that? 
Does not the defendant have to depend upon the recollections 
of witness, after the lapse of more than thirty years, to prove 
not only that the plaintiffs were present, participating in, and 
assenting, but there was, in fact, a sale, and that the terms 
were all complied with. These are things that the statute in- 
tended to provide against, and we think, effectually so. 

It is not pretended that the deed made by Smith, in 1834, 
to Kellam, was in execution of the powers of attorney. 
Those powers cannot aid the defendant’s title, for the reason 
that the deed does not purport to be made in execution there- 
of. Nor is it pretended that Kellam bought from Smith, or 
was induced to do so upon the representations or acts of the 
plaintiffs, that the title was in him. If that was true, the 
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case would be very different, for then the principle would ap- 
ply, which is contended for by the defendant; but it is not 
so, for we looked carefully and anxiously into the record for 
some evidence of that fact, and we could find nothing to war- 
rant the conclusion. We are forced to conclude that the 
plaintiffs were not estopped or bound by the sale, if one was 
ever made, 

2. Suppose, however, that we should be mistaken in this 
view, still the defendant has not been injured, for the Court 
below. taking a different view to ourselves, gave her the ben- 
efit of the principle for which she contends, subject to the 
qualification that the plaintiffs were not bound by the sale, if 
there was any fraud in it. And we think that the facts not 
only authorized, but required that charge. The executrix 
of the will suppressed the existence of such a paper from the 
knowledge of these plaintiffs from 1811 to 1828, and until 
the lands were involved in litigation, her title disputed, and 
about, perhaps, to be lost, for the want of a will. When it 
is produced, a ruinous and unjust agreement is made with 
thent, by which they are deprived of one-half their lands, 
without any consideration or corresponding benefit to them, 
Those persons who stood in a confidential relation to- 
wards them, such as Matthew Smith and his wife, repre- 
senting the will, and the counsel of these plaintiffs, whose 
duty it was to look after and protect the interest of these 
plaintiffs, were themselves the principal purchasers of the 
lands, when, legally, they could not buy, because, by becom- 
ing bidders themselves, their interest, as purchasers, to get 
the lands as low as they possibly could, conflicted with their 
duties to their clients to make the land sell for as much as it 
was worth. Surely, if a sale so made was not open to the 
inquiry of fraud, on the facts stated, in would be difficult to 
find one that was. In no view that we can look at this case, 
can we see any reason for disturbing the verdict of the jury. 


JUDGMENT.—Therefore, it is considered and adjudged by 
the Court, that the judgment of the Court below be af- 
firmed. 
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STROZIER vs. CARROLL, 


1, The rule of law is, that the credibility of a witness is a matter to be 
determined by the jury. 

2, There being but one witness to a material point in a case, and he stand- 
ing self-contradicted before the jury, a new trial will not be granted, be- 
cause the jury found against his evidence. 


(Judge Lyon dissented.) 


Assumpsit, in Thomas Superior Court. Tried before 
Judge Harris, at the June Term, 1860. 


This was an action brought to recover damages for the 
alleged breach of a warranty, that a certain slave, sold by 
the defendant to the plaintiff, was “sound and healthy.” 

The following testimony was adduced upon the trial of the 
case in the Court below, to-wit: 

Isaac Johnson, in answer to interrogatories exhibited by 
the plaintiff, testified as follows: I was present at the house 
of the plaintiff on the 28th of February, 1857, when the 
defendant sold to the plaintiff a negro girl by the name 
of Silvia, whom I judged to be fourteen or fifteen years 
old; the girl was valued by defendant, at nine hundred dol- 
lars, and the plaintiff in the trade, let defendant have a 
negro man valued at one thousand dollars, and the defend- 
ant was to pay him one hundred dollars to boot; the girl was 
hoarse, had a bad cough, and complained of a pain in her 
side ; the defendant represented her as sound, and said that 
she had got wet, and had taken a bad cold; I understood, 
from the conversation, that the plaintiff was trading for the 
girl for the benefit of James Scarboro, and that bills of sale 
were not to be passed until it was ascertained whether or not 
Scarboro was pleased with the girl; the defendant said he 
would be there again in two or three weeks, at which time 
written bills of sale were to be executed ; I wasthe plaintiff’s 
overseer at the time of the trade; in two or three days after 
the trade, the girl was sent to the field to work, and plowed 
about one-half hour, and complained so much of a pain in her 
side, that I set her to picking up trash; finding that she 
could not do that, I sent her to the house and she was not 
able to work in the plantation afterwards ; the girl was not 
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well at any time during her stay at the plaintiff’s; she com- 
plained, was unable to work, and died in about one month 
after the trade; Drs. Bledsoe and Twitty were called in by 
the plaintiff to see the girl whilst she was sick ; pending the 
trade, and both before and after it was confirmed, the de- 
fendant represented and warranted the girl to be sound, and 
with the understanding that the girl was warranted to be 
sound when the trade was confirmed ; the girl was worth 
nothing; if she had been sound, as the defendant represented 
her to be, she would have been worth nine hundred dollars ; 
I was well acquainted with the negro girl, being at the time 
the plaintiff’s overseer : I now live with J. R. Scurry. 

The same witness, in answer to interrogatories exhibited 
by defendant, testified as follows: 

That he was at the house of plaintiff in March, 1857, he 
thinks, and the measles prevailed at the time amongst plain- 
tiff’s negroes; that he was not present when the trade was 
made for Silvia, but the defendant said she was a sound negro; 
he does not know what was said about another negro, but the 
other negro was sold as a sound negro; defendant had two 
negroes with him; Silvia took the measles after plaintiff 
bought her ; she died ; she was kept in Mrs. Strozier’s room, 
and treated well all the while; she had a cough when she 
first came there, which continued with her until she died; 
she got up with the measles so she could get about ; he does 
not know positively of what she died; it might have been 
measles, and it might have been something else; the trade 
was made the 27th of March or February, he does not re- 
collect which, and the girl was taken sick the fifth day after 
she came there ; she was unwell when she came, but did not 
get down until the fifth day thereafter; he thinks she was 
down ten or twelve days before she died; he overseed for 
plaintiff in Baker county, lived in the same house, and saw 
the negro nearly every day, and also heard plaintiff and 
family talk about it; whilst the negro was down sick, she 
complained mostly of her side; the girl was valued at one 
thousand dollars, as he understood from both parties; the 
defendant said there was nothing the matter with the girl ; 
this was said after the trade was made; no bill of sale was 
made, but he now forgets the reason ; he took the girl to be 
sound, but discovered that she had a cough while the defend- 
ant was there; she was puny from the time she came, and 
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so continued until she died, complaining mostly of a pain in 
her side; the reason he took her to be a sound negro was, 
because the defendant said the cough was only the effect of 
getting wet ; if the negro had been sound, she was worth one 
thousand dollars, but in the puny condition in which she 
continued from the time of the trade, to the time she was 
taken down, she was worth very little, and the difference in 
value would have been nearly the thousand dollars, if her 
puny condition was owing to unsoundness. 

The same witness being introduced in open Court, testi- 
fied as follows: That he was present at the house of plaintiff, 
in Baker county, the last of February or the first of March, 
1857, when the defendant came there with two negroes: one, 
Silvia, a dark-brown, about fourteen or fifteen years old, and 
the other a smaller mulatto girl; the parties made an ex- 
change of negroes ; Strozier let Carroll have a negro valued 
at one thousand dollars, in the trade, and Carroll let Strozier 
have the girl Silvia, valued at nine hundred dollars, and that 
Strozier was to pay Carroll one hundred dollars to boot. 
The witness, on being again asked the question, said Strozier 
was to pay one hundred dollars to boot. Mr. Strozier stating 
that he was mistaken, the witness, after some reflection, said: 
He believed it was Mr. Carroll who was to pay the boot, and 
that he was confused when he made the first statement, and 
that it was a mistake; that the trade was begun one evening, 
but not consummated until next morning ; during the nego- 
tiation, Carroll said the negro was sound, and that he war- 
ranted her in body and mind; Strozier called his attention 
to a cough she had, and to the complaint she made of a pain 
in her right side, and Carroll accounted for it by saying that 
she had taken cold, from a wetting she got a day or two be- 
fore ; the witness was living with the plaintiff that year as an 
overseer; a few days after the trade was made, Silvia was 
sent to the field to work ; he put her to plowing, and being 
too unwell for that, he put her to picking up trash, but she 
was too unwell for that also, and she was then sent to the 
house, where she continued sick until she died ; she was well 
nursed and attended to during her illness, being kept in Mrs. 
Strozier’s room, and a negro girl taken from the field to wait 
on her; every time he was about the house she was kept in 
that room, and attended by Mrs. Strozier and the negro girl ; 
Drs. Bledsoe and Twitty were called to attend her; Dr. 
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Twitty did not get there until the night she died; measles 
were in Mrs, Strozier’s family at the time; one negro girl 
then had it, and another took it afterwards ; they were kept 
separate and apart; Silvia did not have the measles; there 
was a post mortem examination by Dr. Bledsoe; in the morn- 
ing when the trade was concluded, it was agreed that Mr, 
Carroll should return in two or three weeks, and execute a 
bill of sale to Silvia, and receive a bill of sale for the negro 
man; the reason for the postponement was, that Strozier had 
the negro man to sell for Mr. Scarboro, on commission, and 
that he wanted to see him to get him to make the bill of sale; 
Carroll never returned ; witness lived there all the year; his 
interrogatories have been twice taken in this case—once for 
the plaintiff and once for the defendant; the first set for the 
plaintiff, were taken by .........; the second set, for the de- 
fendant, were taken by Bonner and others, as commissioners; 
Carroll applied to witness for his interrogatories, and he de- 
clined to give them; he consulted with Mr. Slaughter, an at- 
torney, who advised him that, as his interrogatories had been 
once taken in the case, they could not be taken again, and 
withess continued to refuse; Carroll came to see him for the 
purpose of getting the second set executed; brought a bottle 
of liquor with him; took him to Newton; the liquor was 
drank up by the time they got to Newton ; Carroll went first 
to the grocery to have the bottle replenished, and gave wit- 
ness to drink, which he did freely; the interrogatories were 
not then executed, because he refused, upon the advice given 
him by Mr. Slaughter; afterwards witness was arrested by 
the sheriff and carried from the place of his residence, 
six or eight miles to Newton, to the office of Mr. Solomon, 
where they were taken by Bonner and others; witness was 
drunk at the time they were taken; he can neither read nor 
write, and if he swore what he is represented to have sworn 
in that set of interrogatories, it is not true; if there is any 
conflict or discrepancy between the contents of the interroga- 
tories taken at the time he was drunk and the first set of in- 
terrogatories taken when he was sober, the first contain a 
true statement of the case, and not the second set; he now 
attends Court in person, at the request of the plaintiff, Mr. 
Strozier, who promised to pay his expenses here, and to pay 
him for his time; Mrs. Strozier had the negro Silvia, in her 
room all the time she was sick, and witness knows that Mrs. 
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Strozier and the negro girl attended her all the time; did not 
see Mrs. Strozier and the waiting negro only when he was 
about the house at meal times, and then not all the time he 
was there; does not know that they were waiting all time, 
but they were when he was there; he was in the habit of re- 
maining in Mrs. Strozier’s bed-room when about the house; 
he was most of his time in the field ; it was his custom to go 
to the field before breakfast, and remain there until break- 
fast time; but on the morning Carroll and Strozier were 
trading, he did not go to the field, but remained at the house, 
and was with them all the time until Carroll left, about 8 or 
9 o’clock ; Carroll sued out a process to compel him to testify 
a second time ; the officer came to Mr. Scurry’s, where he 
was then overseeing, about 12 o’clock in the day, and he 
went with the officer to the house and ordered a boy to catch 
his horse, and from Scurry’s he went to town with the officer, 
to Mr. Solomon’s office, where his interrogatories were taken 
a second time; he remembers that Mr. Bonner, Mr. Mont- 
gomery and Mr. Hunt acted as the commissioners in taking 
his interrogatories; Mr. Bonner is a gentleman of high char- 
acter in Baker county ; the witness could walk and talk, but 
was drunk; Mr. Solomon was the man who sued out the pro- 
cess for Mr. Carroll, to compel him to testify ; Strozier, with 
others, was present in the room part of the time, when the 
first set of interrogatories were executed ; he came down here 
with Strozier, upon Strozier agreeing to pay his expenses 
and usual hire per day ; Strozier did not say anything at all 
to him about the case. 

Dr. Bushrod Bledsoe, in answer to interrogatories ex- 
hibited by the plaintiff, testified as follows: I am a practicing 
physician, and, during the year 1857, was called in by the 
plaintiff to see a sick negro girl, who was about fourteen or 
fifteen years old, weighing about one hundred and ten or fif- 
teen pounds, of a complexion rather brown, between brown 
and black, and whose name, to the best of my recollection, 
was Silvia; she had an abscess of the right lung, and also 
carese of the rib; she had a bad cough when I first saw her, 
and complained of a pain in the right sides her respiration 
was considerably hurried, and she had some fever; I exam- 
ined her Jungs and found them seriously injured; she died 
on the 31st of March, 1857, at the house of plaintiff, in a 
good, suitable room, and under careful attendance and treat- 

Vou, xxxi—87. 
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ment; I made a post mortem examination of said negro girl ; 
I took out the lungs and cut open the right lung, and found 
a large abscess ; the entire lung was affected so much, that 
when I put it in water, it sank as readily as if it had been a 
solid piece of flesh; there was not a bronchial tube to be 
found but what was entirely closed up, and there was a large 
quantity of puss or matter in the cavity of the chest ; I found 
the ribs seriously affected with carese, whilst the left lung 
was almost entirely gone, which was the result of former dis- 
ease; she was designated by the family as the Carroll negro, 
and I think, from the examination I made, that she must 
have been diseased at least three or four years; I was called 
to see her on the 30th of March, 1857, and understood that 
she had been confined to her bed some three days; I visited 
her twice, and on the second visit she was dead ; I made the 
post mortem examination at the instance of the plaintiff, who 
was moved to have it done by Dr. William Twitty, who was 
present when the girl died; the examination was made the 
Ist of March, 1857, in about twelve hours after she died ; I 
had no professional assistance in the examination ; the plain- 
tiff had no other negroes sick at the time I attended Silvia, 
that I know of. 

William McLendon testified: That in the latter part of 
December, 1856, or the first of January, 1857, he bought 
from Carroll a negro girl, by the name of Silvia, at seven 
hundred dollars, and in the latter part of February, 1857, he 
sold her back to Carroll for eight hundred and seventy dol- 
Jars in notes, on which he afterwards realized the money ; 
Carroll told him, at the time he bought her from him, that 
she was a dirt-eater, as he had been informed, but that during 
the two montis that he (Carroll) had owned her, she seemed 
to be sound and healthy; when he sold her back to Carroll, 
he (Carroll) left on the road in the direction of Baker, with 
the girl, Silvia, and a small yellow girl; witness took no 
warranty from Carroll when he bought Silvia, and gave none 
when he sold her back to Carroll; the girl, Silvia, was worth 
about seven hundred dollars in money. 

Mr. Sibley testified: That he was acquainted with the 
character of Isaac 8. Johnson, in the neighborhood in which 
he resides, for truth and veracity, and would believe him on 
his oath in a Court of Justice; Johnson is in the habit of 
getting drunk, and when s0, he is a “harem scarem” sort of 
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fellow, not caring much what he says or does; but when 
sober, witness would believe him as soon as any man ; witness 
remained over to-day, at Mr. Stozier’s request, to testify as 
to Johnson’s character for truth; witness is Strozier’s broth- 
er-in-law; he never heard Johnson’s neighbors speak of his 
veracity, but bottoms his opinion on his own knowledge of 
Johnson’s character. 

Under this testimony, after argument had, and after the 
charge of the Court, the jury returned a verdict for the de- 
fendant. 

Counsel for plaintiff then moved for a new trial, on the fol- 
lowing grounds: 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is manifestly contrary to the weight 
of the evidence, and without evidence. 

4th. Because the verdict is contrary to the charge of the 
Court. 

The presiding Judge overruled the motion and refused to 
grant a new trial, and this refusal is the error assigned in 
this case. 


J. R. ALEXANDER, for plaintiff in error. 
McIntyre & Young, for defendant in error. 
By the Court.—JENKInS, J., delivering the opinion. 


This is an action to recover damages, alleged to have re- 
sulted from a breach of a warranty of soundness on the sale 
of a slave, who afterwards proved to be unsound. The case 
turns upon the fact of warranty. There was none in writing, 
and but one witness testifies to this point. This witness tes- 
tified three times in the case—twice by depositions under 
commission, and once from the witness’ stand in open Court. 
This testimony, as given on each occasion, was before the 
jury. Looking to it as delivered on the first and last occa- 
sions, there was evidence of a warranty; looking to it as de- 
livered on the intermediate occasion, there was no evidence 
of warranty. ‘Twice he swears he was present when the trade 
was made; once he swears he was not so present. This wit- 
ness stood before the jury self-impeached. It is very mani- 
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fest they discredited him. The rule is, that the credibility 
of a witness is a question for the jury. How can it be other- 
wise, when the object of his testimony is to produce convic- 
tion on their minds. Conceding, for the argument, that there 
may be exceptions to the rule, cases of credit denied to wit- 
nesses, by the jury, so flagrantly wrong, as to require the in- 
terposition of the Court, (as I am disposed to hold,) we think 
this is not such a case. The Judge who presided on the trial, 
refused, upon motion made, to disturb the verdict, and this is 
the error assigned. Believing he committed no error, we af- 
firm the judgment. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be af- 
firmed, 





MOSLEY et al. vs. FLOYD, et al. 


1. The payment of money by one executor into the hands of a co-execu- 
tor on notes given by himself to the other for the purchase of property 
belonging to the estate sold by the co-executor, is not such an act, of 
itself, as will charge such executor with the subsequent waste or mis- 
application of the funds of the estate by the other executor. 

2. When two are liable, and the creditor takes the note of one, extend- 
ing the time of payment, the other is thereby discharged from further 
liability. 

3. That a note was given as a payment, and not as a mere memorandum, 
may properly be inferred from a receipt given therefor, in which the 
note is treated the same as money paid at the same time, and from the 
fact that two and a half years elapsed before any attempt is made to 
treat it other than as a payment. 


In Equity, in Morgan Superior Court. Tried before His 
Honor Judge Harris, at the September Term, 1860. 


On the 5th day of September, 1853, Albert O. Mosely, his 
wife, Mary Jane Mosely, ‘and Ann Eliza Mosely, filed their 
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pill in equity, in Morgan Superior Court, against John J. 
Floyd and others, in which among other things, they alleged : 
That in the year 1838, John Floyd, then of said county of 
Morgan, departed his life, leaving unrevoked and in full 
force, a will in which Stewart Floyd, and the said John J. 
Floyd, were nominated executors; that the will was duly 
proven and recorded, and the said executors were regularly — 
qualified as such: that the fourth item of said will is as fol- 
lows, to-wit: “It is my desire that all of the balance of my 
property of which I am possessed, or of which I may die pos- 
sessed, both real and personal, be sold; out of which I first 
desire that all my just debts be paid, and out of the money 
remaining after the payment of my debts, I give to my sons, 
Stewart and John J. Floyd, the sum of five thousand dollars 
to be held by them, or kept out in safe hands at interest, and 
it is my will and desire that the interest accruing annually 
from said sum of money be annually paid over to my beloved 
wife, Mina, by my said sons, for her comfort, support and 
maintenance, during her natural life or widowhood, and at 
her death or marriage, it is my will and desire, that said 
sum of five thousand dollars be divided among my children, 
in the following manner: Mary Alford, Stewart Floyd, Mar- 
tha Reese and John J. Floyd, each one share,” ete., ete. ; that 
the same item gave four other shares of said five thousand 
dollars, after the death or marriage of said Mina, to four 
other children in trust estates ;_ that by a codicil to said will, 
the testator, after reciting that the said Martha Reese, wife 
of Thaddeus B. Reese, had died subsequent to the making of 
said will, bequeathed unto the complainants, Ann Eliza and 
Mary Jane, daughters of the said Martha Reese, one share 
of his estate between them, to be held in trust for them by 
the said Stewart and John J. Floyd, until the said Ann Eliza 
and Mary Jane married, or attained the age of twenty-one 
years, and then to be paid them with interest; that said be- 
quest in favor of the said Mina depended on the condition, 
that she did not elect to take her dower ; that in was the tes- 
tator’s intention that the complainants, Ann Eliza and Mary 
Jane should have and enjoy a full share of his estate, in the 
place of the said Martha Reese, their mother, and the said 
Mina Floyd having failed to elect to take her dower in the 
lands of the testator, the female complainants have a vested 
remainder in one-eighth part of said five thousand dollars, with 
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interest thereon from the year 1838 ; that the complainants 
have never had a final settlement with the said executors ; 

that the complainant, Ann Eliza, having previously intermar- 
ried with one William Johnston, W., “her husband received 
from said executors eight hundred and three dollars and 
eighteen cents, on the 2ist of January, 1845, and the com- 
plainant, Mary Jane, having attained the age of twenty-one 
years, received from said executors some seven hundred dol- 
lars on the 15th of November, 1850; that there is still due 
the complainants, from said executors, six thousand dollars, 
or other large sum ; that the said Stewart Floyd, one of said 
executors, departed ‘this life in August, 1853, intestate, with- 
out having come toa final settlement with the ‘complainants on 
account of their interest and share in the estate of the said 
John Floyd; that said Stewart died utterly and hopelessly 
insolvent; that his property, chiefly personal, was at the 
time of his death, encumbered with meetin, judgments, 
and other liens; that said property or the great bulk of it, 
is now levied on and advertised for sale under various writs 
of fiert facias in favor of sundry plaintiffs, to-wit: Benjamin 
M. Peeples, Albert G. Foster, and others; that said Stewart 
Floyd having died without accounting to the complainants for 
their share of the estate of which he was the representative, 
they have a right tobe paid out of the estate of the said 
Stewart Floyd before the claims of said execution creditors 
or any other person whatever; that the complainants have 
reason to believe that the executors aforesaid have not raised 
said sum of five thousand dollars, although the property 
directed to be sold was ample for that purpose, after paying 
all the testator’s debts, and that if the executors did raise 
the sum, they have not set it apart forthe purpose directed, 
or put it at interest in safe hands, but have used it for their 
own purposes; that complainants apprehend that their re- 
mainder interest in said sum of five thousand dollars will not 
be forthcoming at the termination of the life estate of the said 
Mina Floyd, unless the Chancellor will interpose in their be- 
half, especially as they are uncertain how far the said John 
J Floyd, surviving executor, participated inthe management, 
and as they believe and charge that the said Stewart was en- 
gaged in the management and control of all the business con- 
nected with said estate ; that there is not, and will not likely 
be, any administration on the estate of the said Stewart 
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Floyd, as he died utterly insolvent; that as they are other- 
wise remediless, the complainants pray, by their bill—1st. 
That the parties defendant may fully answer the charges of 
the bill; 2d. That said execution creditors may be enjoined 
from selling the property levied on until the complainant’s 
case is heard; 3d. That a receiver be appointed to take 
charge of the property of said Stewart Floyd, and hold 
the same for the benefit of all the parties interested ; and 4th. 
That the complainants have such other relief as their case 
entitles them to. 

John J. Floyd filed his answer to the bill, in which he 
makes the following statements, to-wit: He admits the death 
of testator, the probate of the will and codicil, and the quali- 
fication of Stewart Floyd and himself as exezutors, as charged 
in the bill ; he also admits the provisions of the will as quoted 
in the bill; that Stewart Floyd, one of the executors, took 
charge of the property and had the same appraised and an 
inventory and appraisement thereof returned to the proper 
Court, but denies that he, as executor, ever took the charge 
or possession of any portion of the property of the said estate, 
either real or personal ; that then, as now, he resided in the 
county of Newton, and he and all the legatees and creditors 
of said estate having entire confidence in the said Stewart 
Floyd, suffered him to manage and control the property of 
said estate, just as if he were the sole executor of the testa- 
tor’s will ; that he has no reason to doubt the correctness of 
the exhibits to the bill of complainants; he admits that the 
fourth item of his father’s will is as the complainants have 
quoted it; he also admits that the second item of the codicil 
is correctly quoted, and that it was the testators desire that 
said female complainants should have one share of his estate 
between them, to be held in trust for them by his sons, Stew- 
art and the defendant, until they married or attained the age 
of twenty-one years, and then to be paid to them, with inter- 
est—that is, one equal share, when added to what he had 
given to their mother, Martha Reese, and to them before that 
time; that whilst he will not undertake to say, with absolute 
certainty, what was the intention of the testator, in the pre- 
mises, he will say that he does not believe that the said testa- 
tor, by the second item in the codicil to his will, or any 
other part of said codicil, ever intended to convey to the said 
Ann Eliza and Mary Jane, any interest whatever in the re- 
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mainder of the said five thousand dollars, after the marriage 
or death of the said Mina Floyd, for the reason, amon 

others, that at the time of the execution of said will and 
codicil, he had two grand children, the offspring of a deceased 
daughter, one of whom lived with him as one of his family, 
and for whom he had as strong natural affection as he had 
for said female complainants; and yet, whilst he bequeathed 
to his immediate offspring an interest in remainder, in said 
five thousand dollars, he did not convey to his said grand 
children (the children of Ann Swift, deceased,) any such in- 
terest in said five thousand dollars; that if he intended by 
his will and the codicil thereto, to give the said female com- 
plainants an interest in the said five thousand dollars, and 
not to give the same interest to the Swift children standing 
in exactly the same relation to him, it would have been a dis- 
crimination against the latter for which no reason existed, and 
which he does not think the testator would have done. Again: 
the codicil directs that one share, that is, one equal share of 
the testator’s estate, when added to what had been given to 
their mother, and to them before that time, should be held by 
the executors for the said female complainants, and to be 
paid to them with interest, when they married or attained the 
age of twenty-one years, and the defendant cannot believe 
that the testator intended that the executors should pay to 
the said Mina Floyd the interest annually accruing on the 
said five thousand dollars, and also pay to said female com- 
plainants interest for the same time, on one-eighth of the same 
money—moreover, the share of the said female complainants 
was directed to be paid to them, with interest, so soon as 
they, or either of them should marry, or attain full age, and 
if made to apply or extend to an interest in said five thou- 
sand dollars, would, to the extent of that interest, defeat the 
provision made by the testator for his wife, the said Mina 
Floyd, and the defendant does not believe that such was the 
wish or intention of said testator; that the said Mina is still 
living and unmarried; that whatever may be the rights of 
female complainants, under a proper construction of the said 
will and codicil, the defendant submits to the Court; that 
he admits the marriage of Albert O. Mosely and the said Ma- 
ry Jane, but cannot say as to the exact time of the marriage ; 
that the said Mary Jane was twenty-one years old before 
the marriage—that the said Mina did not elect to take dower; 
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that he admits that the portions of the female complainants 
in the estate of testator was payable immediately on their 
marriage or majority with interest from the time the residuum 
of said estate commenced to bear interest in the hands of the 
said Stewart Floyd, which defendant believes was the 25th 
of December, 1839 ; that said female complainants never did 
have any settlement with the defendant on account of their — 
interest in the said testator’s estate, nor does he know wheth- 
er any final settlement as to such interest ever took place be- 
tween them and the said Stewart Floyd and William John- 
ston in right of his wife, Ann Eliza Johnston, and between the 
said Stewart and the said Mary Jane, intended by the par- 
ties to be final, and was, in fact, final; that in pursuance of 
such settlement the said Stewart Floyd,on the 21st day of 
January, 1845, paid to the said William Johnston all that 
was due him in right of his wife, the said Ann Eliza, from the 
said estate under the said will and codicil, and that in con- 
summation of such settlement the said William Johnston de- 
livered to the said Stewart Floyd his receipt, of which the 
following is a copy, to-wit: 

“$803.18. Received of Stewart Floyd and John J. 
Floyd, executors of John Floyd, deceased, eight hundred and 
three dollars and eighteen cents, it being the amount due by 
them on the first day of January, instant, of principal and in- 
terest coming from the estate of said deceased to Aun Eliza 
Johnston, formerly Ann Eliza Reese, who is entitled to one- 
half share as legatee of said estate. 

“ January 21st, 1845. Wo. JounsTON, JR.” 

The defendant further states that a settlement also occur- 
red between the said Stewart Floyd and the said Mary Jane, 
after she became of age, in which settlement she was aided 
by her father, Thaddeus B. Reese ; that pursuant to such set- 
tlement and in consummation of the same, the said Stewart 
Floyd paid to her the full amount to which she was entitled 
under the said will and codicil of the testator aforesaid, and 
received from her a receipt of which the following is a copy, 
to-wit: 

“ Received of the executors of John Floyd, deceased, twelve 
hundred dollars under the will of the said John Floyd. 

“15th November, 1850. Mary JANE REESE.” 

The defendant pleads these settlements in bar of any other 
or further recovery in behalf of said complainants against 
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this defendant. Defendant admits that the said Stewart Floyd 
died insolvent in August, 1853, as stated in the bill ; that m 
left considerable property which is encumbered as charged, 
and that the same was levied on, and since the filing of the 
bill the same has been sold, and the proceeds of the sale dis- 
tributed by order of Morgan Superior Court at the March 
Term, 1854, and the defendant refers to the return of the 
sheriff, the fi. fas. and order of distribution, all of which are 
of file in said Court; that after exhausting all the property 
of the estate of the said Stewart Floyd, the defendant will 
be still a large loser by him; that so far as the defendant 
knows, all the property of said testator was sold by the said 
Stewart Floyd, which the said will directed to be sold, and 
that the said Stewart considered the said five thousand dol- 
lars in his hands for the benefit of the said Mina Floyd ; that 
the said John Floyd died in July, 1838, and the property 
was sold mostly in January, 1839, and since that time and up 
to some short time before his death the said Stewart Floyd 
had made payments to the said Mina Floyd of the interest 
accruing on the said sum of five thousand dollars in whole or 
in part, and the defendant repeats his positive denial, that the 
said sum, or any part of it, or any part of the interest there-* 
on, ever came into his hands or was converted by him. The 
defendant admits that most of the lands belonging to testa- 
tor’s estate were purchased by the said Stewart Floyd for 
himself and the defendant, and the defendant and said Stew- 
art also purchased some of the negroes, the defendant buy- 
ing at the sale Isaac, Willey, and Tom, an old man now 
dead. 

In March, 1855, the complainants amended their bill by 
alleging: That the settlements set up in the defendant’s an- 
swer were in fact no settlement, and that they proceeded upon 
a false basis—that if any accounting was had at all it was to 
Thaddeus Reese, the father of the “complainant, Mary Jane 
Mosely, and to the husband of the said Ann Eliza Johnston, 
neither of whom were aware of the rights of the said female 
complainants—that said pretended settlements were made 
without a due examination into the said accounts and returns 
of the said Stewart Floyd, which returns show a large balance 
still due tosaid complainants; that there was a gross mistake 
made in said settlements by a failure to conclude in the charges 
notes of said Stewart against the said Stewart Floyd and J. 
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Floyd, and one Francis Johnston now mentioned in the list of 
insolvent notes due to the testator’s estate which complainants 
insist are justly chargable against said executors, and which 
amounted to over six thousand dollars on the25th of December 
1839 ; that in the settlement with the said Mary Jane the said 
Stewart Floyd only paid her seven hundred dollars in money, 
and gave his note for the balance of five hundred dollars, not as 
a payment but as a mere memorandum of the balance which 
he admitted was due to her; that at the time, the said Stew- 
art was largely embarrassed, and on the verge of hopeless 
insolvency of which the said Mary Jane was not aware at the 
time of the pretended settlement, and insists that said note, 
under the circumstance, was not a payment, and did not re- 
lease the said Stewart from his liability to the said Mary Jane, 
as executor and trustee, or impair her right to charge the 
estate in his hands for the amount of said note; that she is 
willing and hereby offers to turn over, and deliver to the ad- 
ministrator of the said Stewart Floyd the said note; copy of 
which is as follows, to-wit: 

“By the 1st January next, I promise to pay Mary Jane 
Reese, five hundred dollars for value received. 

“Ist Nov., 1850. S. Fioyp.” 

The complainants further allege that said note was given 
as a memorandum only, and because the said Stewart Floyd 
was unable to pay the money ; that the said John J. Floyd 
well knew that said sum of five thousand dollars had not been 
raised and loaned out by said Stewart as directed by said 
will, and that he was consenting to a breach of trust and 
consented thereto long after the said Stewart Floy@ became 
embarrassed, and was knowing and consenting to the con- 
version of said five thousand dollars by the said Stewart Floyd 
to his own use, and that he was also knowing and consent- 
ing to his own use and the use of the said Stewart, of the 
amount of said notes so neglected to be paid, and returned by 
themselves as received for the estate of the said testator. 

This amendment to the bill was answered by John J. Floyd, 
as follows: That his brother, Stewart Floyd, informed him— 
and he believed it to be true—that Earnest L. Wittich, Esq., 
then the Clerk of the Court of Ordinary of said county of 
Morgan, made out for him a balance sheet of the estate of 
the said testator, counting the interest up to the first day of 
January, 1845; that he now has the balance sheet so made 
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out by Mr. Wittich, and after a careful examination of the 
same, he is unable to discover any mistake in it, and he ap. 
pends it to his answer by way of exhibit; that the said Stew- 
art Floyd, as defendant is informed, and believes settled with 
the said William Johnston, according to the said statement 
and balance sheet, and paid him the amount specified in his 
receipt exhibited in his former answer; that the said Mary 
Jane was entitled at that time to the same, as her sister, the 
said Ann Eliza Johnston, which she afterwards received with 
the interest on the same, from the settlement with Johnston, 
to the settlement with her; that he believed the father of 
the said Mary Jane was present at the settlement with her, 
because the body of the receipt which she gave, is in his 
hand-writing, whilst the signature is in her own; that he 
does not know how thoroughly the said Thaddeus B. Reese 
examined the account and returns of the said Stewart Floyd 
at the time of the settlement, but he verily believes that the 
said Reese understood the basis of the settlement, for this 
defendant does know that he usually looked closely to any 
interest he or his children had in the estate of their mater- 
nal grand-father, and has no doubt but what said Reese 
thought, and was well satisfied that the settlement exhibited 
the true amount due to the said Mary Jane; this defendant 
not knowing the facts, has heard that seven hundred dollars 
only was paid to the said Mary Jane, and that a note 
was given by the said Stewart Floyd for five hundred, 
but this defendant does not believe that jsaid note was giv- 
en as a mere memorandum, but was accepted and receipt- 
ed for bP the said Mary Jane as cash, or in lieu of cash, and 
that it was deemed an evidence of indebtedness from the 
said Stewart Floyd to the said Mary Jane; the defendant 
cannot say how far the said Mary Jane was familiar with 
the pecuniary condition of the said Stewart Floyd at the 
time of said settlement, but verily believes that her father 
was thus familiar, because he lived in the same town with 
him at the time, and had so lived for many years; and whilst 
the defendant admits that when said note for five hundred 
dollars was given, the said Stewart was in debt he does not 
believe that he was insolvent, but believes he was then able 
to pay all his just debts ; the defendant denies that he knew 
of, or consented to, any neglect or failure to raise said sum 
of five thousand dollars, as directed by said will, but believes 
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that the said Stewart Floyd did raise it as directed ; the de- 
fendant also denies that he knew of, or consented to, any 
breach of trust, on the part of the said Stewart, in relation 
to said five thousand dollars, or that he knew of any neglect 
or failure to pay, or collect, any notes due to the estate of 
said testator on the part of the said Stewart Floyd, as this 
defendant had nothing to do with the management of said 
estate, the defendant has long since paid off, and fully dis- 
charged all his indebtedness by note or otherwise to said es- 
tate, not dreaming but that it was safe and proper for him to 
do so; that he had no doubt but what the said Stewart was 
fully able to pay all his debts and liabilities until a short 
time before his death; that on the sick bed from which he 
never arose, the said Stewart informed him that he had used 
the said sum of five thousand dollars, and was not able to 
replace it; that this announcement not only astonished the 
defendant, but came too late for him to remedy the difficulty, 
but the defendant believes that, in the settlements aforesaid 
with the said Mary Jane, and the said William Johnston, the 
said Stewart Floyd included, and accounted for, all his lia- 
bilities to them, and to the said estate of said testator, and 
again pleads said settlements in bar of a recovery by com- 
plainant. The defendant repeats, that although he qualified 
as executor of the testators’ will, he did not take possession 
or control of any portion of the estate; that he was not cog- 
nizant of, or consenting to any waste of the assets of said 
estate by the said Stewart Floyd; on the contrary the de- 
fendant and all the legatees had entire confidence in the 
fact, that said Stewart would wind up said estate accor- 
ding to law, and the will of the testator ; that the said Stew- 
art owned and held a large property in land and negroes, in 
the vicinity of most of the legatees, and especially of the 
complainants, which was of an aggregate value, equal to, if 
not greater than the estate of which he had the management ; 
that from the time of the testator’s death, up to the marriage 
of said female complainant, the defendant lived in Newton 
county, and knew little or nothing of the management of the 
testator’s estate, and believed that the complainants had been 
fully settled with; that sometime after the testator’s death, 
defendant was informed that it was the wish of thesaid Mina 
Floyd, that the sole management of the five thousand dol- 
lars set apart for her support and maintenance, should be 











574 SUPREME COURT OF GEORGIA. 
Moseley et al., vs. Floyd e¢ al. 








confided to the said Stewart, as he lived near her, and would 
be more convenient to transact her business with him, than 
with him and defendant jointly, and in furtherance of this 
wish of the said Mina, the said Stewart on the Ist day of 
January, 1840, gave to this defendant a receipt, of which the 
following is a copy: 

“Received of the executors of John Floyd, deceased, the 
sum of five thousand dollars, as the portion of said estate 
from the interest of which Mrs. Mina Floyd, widow of the 
said deceased, was to be supported. 

“ January Ist, 1840. S. Fioyp.” 
And after that time the said Mina Floyd dealt with the said 
Stewart as her sole trustee; the defendant further states, 
that on the Ist day of January, 1842, the said Stewart Floyd 
made a calculation of said estate, so as to ascertain the 
amount due to each legatee under the will of said testator, 
from which it appeared that each share of said estate amount- 
ed to twelve hundred and ninety dollars, and on that day the 
said Stewart as trustee for the female complainants, gave to 
defendant a receipt, of which the following is a copy, to- 
wit : 

“ Received of the executors of John Floyd, deceased, the 
sum of twelve hundred and ninety dollars, as the portion of 
the children of Martha Reese, deceased, in the estate of said 
deceased, which has been sold. S. Fioyp, 

“January Ist, 1842. Trustee.” 

The defendant accounts for the fact, that the receipts of 
William Johnston, and Mary Jane Reese, express the sums 
therein named, to have been received from the executors, 
instead of from Stewart Floyd as trustee, only that the 
body of said receipts were not written by the said Stew- 
art, and that it was an oversight in him not to have observed 
their form, and this defendant is well satisfied that the said 
Mary Jane and her father intended to rely solely on the said 
promissory note of the said Stewart, taken in said settlement, 
as neither of the complainants, or the said William Johnston 
or the said Thaddeus B. Reese ever said anything to the de- 
fendant indicating an intention to look to him for anything 
concerning the interest of complainants in the estate of John 
Floyd, deceased, or that would indicate an opinion that the 
defendant had anything to do with it, or was in any manner 
liable for it, until their said bill of complaint was_filed. 
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The exhibits to the complainant’s bill were: 

1. An inventory and appraisement of the estate of John 
Floyd, deceased. 

9. A return of the sale of the perishable estate of John 
Floyd, deceased, sold on a credit until 25th December, 1839, 
by Stewart Floyd one of the executors, amounting to 
$4,689 78. 

3. A return of the sale of the negroes, and part of the 
land belonging to the estate of John Floyd, deceased, sold 
on the first Tuesday in January, 1839, on a credit until the 
25th of December 1839, sale bill returned by Stewart Floyd, 
and amounting to $15,326 66. 

4, Return made by Stewart Floyd, showing disbursements 
made for the estate of John Floyd, deceased, amounting to 
$4,789 523. 

5. Return showing receipts for the estate of John Floyd, 
deceased, amounting in the aggregate to $770 89, and dis- 
bursements for said estate amounting to $8,564 37%. 

6. The will of John Floyd, deceased. 

The exhibits to defendant’s answer were— 

The four receipts copied in the answers, and a calculation 
of said estate made by Ernest L. Wittich, showing the whole 
amount due from the executor on the Ist day of January, 
1845, to be $14,457 26, which sum divided between nine 
legatees make due each, $1,606 36. 

On trial of the case in the Court below, the only evidence 
adduced were the bill, answer, and exhibits to the bill and 
answer. 

The presiding Judge charged the jury as follows : 

“That John J. Floyd, not having participated in the man- 
agement of the estate, no decree could be made by the jury 
against him; that although said John J. Floyd had qualified 
as executor, yet he was not liable if the estate had been man- 
aged entirely by his brother, and wasted by his brother, 
Stewart, his co-executor, although it did appear that funds 
enough to cover the entire claim of the complainants, arising 
from the indebtedness of the said John J. Floyd, to the es- 
tate had been paid over by him to his executor, such indebt- 
ness being for purchases made by him at the executor’s 
sale made by his brother; it being his duty to pay as other 
purchasers.” The presiding Judge further charged the jury : 
“that with regard to a note which the evidence showed had 
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been made to Mary Jane Reese, now Mrs. Mary Jane Mose- 
ly, by Stewart Floyd in his life time, and which was admit- 
ted to have been given to her by Stewart Floyd on a settle. 
ment of the amount coming to her as legatee under the will 
of the said John Floyd deceased, the jury might look to the 
matter of diligence, which had been used by Mary Jane 
Reese, now Mrs. Mosely, in enforcing its collection, upon 
the question, whether the taking of said note discharged the 
claim of the said Mary Jane to go back upon the said Stew- 
art as executor; that whilst it was true, that a note given 
under such circumstances was not a payment unless it was 
agreed to be received as such, yet if it appeared that two 
years and a half had intervened between the execution of 
said note, and the death of the said Stewart Floyd, during 
which time the said payee had not sought to enforce the col- 
lection of the note, was a circumstance from which the jury 
might find that, because she had not used proper diligence in 
seeking to enforce the collection of the note in that time, 
she had lost her right to look to her original claim against 
the estate, and the said note, pro tanto, should be held as 
payment.” 

All and every part of this charge was excepted to by com- 
plainant’s counsel and are assigned as error. 

The jury returned the following verdict : 

We, the jury find and decree in favor of John J. Floyd 
individually. We further find and decree that the complain- 
ants, Albert O. Mosely and wife, and Ann Eliza Johnston, 
have each of them received their interest in the residuum un- 
der the last will and testament of John Floyd, deceased. 
We further find and decree that Stewart Floyd, as the ex- 
ecutor of John Floyd, deceased, had reduced to his pos- 
session the sum of five thousand dollars from the interest of 
which Mina Floyd, the widow of the testator, was to be sup- 
ported, and that before his death, the said Stewart Floyd 
had wasted or appropriated the same to his own use. We 
further find and decree that the complainants, Mary Jane 
Mosely and Ann Eliza Johnston are each entitled to one- 
half of one-eighth of said five thousand dollars, to-wit: the 
sum of seven hundred and seventy-seven dollars and seventy- 
eight cents, which said sums we find and decree, shall be paid 
over by the sheriff, out of the money in his hands raised from 
the sale of the individual property of Stewart Floyd, de- 
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ceased, to John J. Floyd, surviving executor of John Floyd, 
deceased, to be paid by him to Albert O. Mosely and wife, 
and Ann Eliza Johnston, respectively, as hereinbefore de- 
ereed, at the death of the said Mina Floyd; and we further 
find and decree that the costs of this proceediag be paid out 
of their funds in the hands of the sheriff, raised as afore- 
said.” 

The charge of the Judge, and the decree rendered, consti- 
tute the errors complained of in this case. 


Junius WINGFIELD, for plaintiffs in error. 
Augustus REESE, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


This was a bill filed by the complainants, plaintiffs in er- 
ror, against John J. Floyd and others, for account. 

John Floyd, late of the county of Putnam, by his last will, 
appointed his two sons, Stewart and John J. Floyd, the prin- 
cipal defendants in this case, executors thereof, and by the 
4th item directed all the balance of his property, not other- 
wise specifically disposed of, to be sold; and from the pro- 
ceeds he gave to his two sons, the said Stewart and John 
Floyd, the sum of five thousand dollars, in trust, to pay the 
interest thereon to his widow, Mina Floyd, during her life, 
and at her death, to be divided equally among his children, 
or the representatives of deceased’s children, in the manner 
specifically stated therein. ‘The balance of the proceeds of 
the sale was to be divided equally among his children, or rep- 
resentatives of children, of whom there were eight in all, or 
rather eight shares or parts into which this residuum was to 
be divided: Martha Reese, the wife of Thaddeus Reese, and 
mother of complainants, Ann Eliza and Mary Jane, being 
one; Mrs. Reese dying before her father, he subsequently, 
by a codicil to his will, bequeathed to these, her children, the 
share directed to be given to her by the original will. 

Both of the executors were qualified, but Stewart alone ex- 
ecuted the will; the defendant, John J., taking no part what- 
ever in the active administration thereof. The property of 
the testator was sold by Stewart, as executor, John J. at- 
tending the sale and buying much of the property, gave his 
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notes for the same to his brother, and took them up as other 
purchasers. 

The five thousand dollars, in which the widow had the life 
interest went into the hands of Stewart, as one of the trus. 
tees named in his father’s will, for that purpose, he executing 
a receipt to the executors for the same, as trustee, John J, 
Floyd not appearing to have accepted that trust. 

Stewart Floyd, during his life, settled with and paid to the 
complainant, Johnston and wife, for all interest or claim they 
had on him in that right under the will, other than their 
part of that fund in which the widow had a life-estate. He 
also, on the 15th day of November, 1850, had a settlement 
with Mary Jane, the other complainant, then of age and un- 
married; when the amount due to her under the will, ex- 
clusive of her interest in the five thousand dollars set apart 
for the widow for life, was ascertained to be twelve hundred 
dollars ; and in settlement of this amount, the said Stewart 
gave to her seven hundred dollars in money, and his note for 
five hundred dollars, due on the first day of January next 
thereafter, and she executed to him a receipt, of which the 
following is a copy: 


“ Received of the executors of John Floyd, deceased, 
twelve hundred dollars, under the will of said John Floyd, 
15th November, 1850. Mary JANE REEsE.” 


Stewart Floyd, subsequently to these settlements in Octo- 
ber, 1853, departed this life insolvent, having appropriated 
to his own use, or wasted, the five thousand dollars in which 
his mother had the life-interest, and without having paid the 
note given to the complainant, Mary Jane, or any part of it; 
all of his property having been seized and sold by the sheriff 
under common law executions against him, in favor of vari- 
ous creditors. 

The bill was filed by all the complainants, to charge the 
defendant, John J. Floyd, as co-executor, with the payment 
of the five thousand dollars, or rather with their share, which 
was the one-eighth part of the sum, after the termination of 
the life-interest. Failing in this, to have that interest se- 
cured and set apart from the proceeds of the sales of the prop- 
erty of said deceased, Stewart Floyd, under the provisions of 
“An Act for the better protection and security of Orphans 
and their Estates,” approved February 18th, 1789, (Cobd’s 
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Dig., 288,) and by the complainants, Mosely and wife, to 
charge defendant (Floyd) as executor, with the payment of 
the note given to the said Mary Jane, before her marriage, 
by Stewart Floyd, in his life-time, for five hundred dollars, 
alleging that it was not received by her as a payment, but as 
a memorandum of the balance due her on that account ; (this 
allegation was denied by defendant, who asserted that it was 
taken as a payment ;) but failing in charging defendant (Floyd) 
with its payment, the bill sought to charge the fund in the 
sheriff’s hands with its payment, as adebt due by the de- 
ceased, in his character as executor, and therefore a pre- 
ferred debt in the same way, as the debt of two thousand dol- 
lars, was a preferred one. 

The cause was submitted to the jury on the bill and answer, 
and no other evidence offered. 

On these facts, two questions were made and argued before 
US: 
1st. Whether the defendant, John J. Floyd, was liable, in- 
dividually, for the waste committed by his co-executor, the 
deceased Stewart Floyd ? 

2. Whether the note for five hundred dollars, given by 
Stewart Floyd to complainant, was received as a payment or 
as a mere memorandum, as evidence of the amount of the 
debt? Ifthe former, then neither is the defendant, nor the 
funds in the hands of the sheriff, chargeable with its pay- 
ment as a preferred debt. 

1. It is not pretended that the defendant is liable for any 
of the actsor waste of his deceased co-executor, but those to 
which he actively contributed ; that rule isconceded. But it 
is claimed, that the defendant, qualified as executor, and sub- 
sequently purchased property of the testator and paid the 
money for such purchases to his co-executor, that he, in do- 
ing so, actively contributed to the waste ; that he ought to have 
retained what he was indebted for purchases, in his own hands 
and paid it out only in execution of the trusts of the will, 
and by not doing so, but in paying it over to his co-executor, 
he became liable, po tanto, in this account. 

If we assented to the proposition—which we do not—we 
could only charge the defendant with the amount paid over 
by him that was actually diverted from the trust and wasted 
by the co-executor. And there is nothing in the record to 
show that any part of the money paid by defendant into the 
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hands of his co-executors was actually wasted or misapplied 

It is not improbable thatthe money or payments made by de. 
fendant to his co-executor were properly applied by him to 
the payment of debts, legacies or otherwise, in execution of 
the will. Before the defendant is made chargeable, there 
ought at least to be a prima facie case made against him, 
That has not been done. But we cannot admit the proposi- 
tion to be true, that when the heirs, legatees or distributees of 
an estate permit one executor to bid for, and purchase prop- 
erty at asale by his co-executors, and give his notes therefor 
as other purchasers, and he subsequently pays over the 
money due on his notes so given, in discharge of his liability 
and that money is wasted, that such executor, so buying and 
paying for his purchases, is liable for such waste. If it be 
conceded, as it was in this instance, that the executor was a 
competent purchaser—for those interested in the estate had 
acquiesced in, and ratified his right to do so—then such ex- 
ecutor, so buying at the sale of his co-executor, and like all 
other persons, complying with its terms, must like other pur- 
chasers, pay his notes in order to cancel, discharge and get 
possession of them. The money he pays overis his own, and 
not the estate’s, and did not become the property of the es- 
tate until it was paid over. His co-executor could have 
traded the notes; could have enforced their collection ina 
Court of law, as his own, treating the sale as an execution 
of the trust, and not the collection of the money from the 
purchasers ; in fact the law so regards a sale, as an admin- 
istration. Then how could the fact of the defendant’s pay- 
ing his own money over, in the necessary satisfaction of a 
debt legally and properly incurred, be regarded as an act 
contributing to the waste and misapplication of trust funds by 
his co-executor? Wedo not think it can beso. Now, it 
funds belonging to the trust had come to the hands of de- 
fendant from any source, and he had paid it over to his co- 
executor for any reason, and that money should be wasted, 
the defendant would be liable for the same to any one inter- 
ested in the estate. 

There is still another reason why the defendant is not liable 
for the five thousand dollars set apart by the 4th item of tes- 
tator’s will for the useof his widow during life. That money 
was raised and received by the deceased executor, not as ex- 
ecutor, but as trustee under the will; that certainly relieved 
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the defendant from liability for it, as executor, and he cannot 
be charged with it, as trustee, for he never accepted, or acted 
upon that trust. 

2. For the reason already given, we do not hold the de- 
fendant to be chargeable with the note for five hundred dol- 
lars, given by Stewart Floyd to the complainant, Mary Jane. 
But there is another that does not apply to the other ques- 
tion, and that is this: Conceding that, at the time the note 
was given, the defendant was liable to the payee, the giving 
that note by Stewart Floyd, and the taking of it as a security 
for the money by the payee, effectually discharged the de- 
fendant from any further liability for that debt. “ While 
the mere giving a note does not discharge the original indebt- 
edness, unless it be accepted as payment at the time, it is, 
nevertheless, equally true, that if the creditor changes the 
nature or character of the debt, as by taking the note of one 
of the parties, and giving day of payment, the other is ex- 
onerated. He has aright to suppose that he is no longer 
looked to as a debtor,” Stone vs. Chamberlain & Baneroft, 
20 Ga., 262. 7 

3. Then, as to the other only remaining question in the 
case, was the note given and accepted as payment, or merely 
as a memorandum of the indebtedness? If the former, then 
the complainant’s equitable claim on the fund from the sale 
of the deceased’s property is gone. 

Whether, as a payment, depends entirely upon the intention 
of the parties to the transaction at the time of its execution. 
The only data we have to ascertain that intention, are the 
note, the receipt given at the time, and the acquiescence of 
the complainant. From the note, we infer nothing one way 
or the other. But the receipt, we think, is a pretty clear in- 
dication that the note was given and received as a payment. 
The ascertained indebtedness was twelve hundred dollars, a 
part of which was paid in money, and a part in this note ; 
but one receipt was given, and that for the entire sum of 
twelve hundred dollars, the money and the note being equally 
treated as money ; no distinction was made. ‘The money was 
surely treated as a payment, and if so, why was not the note? 
The receipt intended as evidence of the payment, speaks for 
the note as well as the money. 

Besides, the maker of this note lived some two years and 
a half after its execution, and was, at its date, reputed to be 
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in good and solvent circumstances. If it had been taken ag 
a mere memorandum or evidence of the amount of the in- 
debtedness, it is very probable that the same reasons that 
impelled the accounting would have induced an enforcement 
of the demand by suit. As no such attempt was made, for 
so long a time, and while the maker was in life, it is but fair 
to suppose that it was intended as a payment, and the note 
held as a satisfactory investment of the money. We do not 
hold this to be conclusive, by any means, but sufficient as a 
foundation for the charge complained of; that is, that the 
jury might look to this fact as a circumstance indicating that 
the note was intended as a payment. 

The judgment of the Court below is in accordance with 
our view of the rights of the parties. 


J UDGMENT.—W hereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be af- 
firmed. 








by 
if. 








CASES 


ARGUED AND DETERMINED 


IN THE 


Sunreme Court of the Stateot Georgia, 
AT ATHENS, 


NOVEMBER TERM, 1860. 





Present—JOSEPH H. LUMPKIN, 
; RICHARD F. LYON, JUDGES. 
CHARLES J. JENKINS, 





LITTLETON vs. WYNN. 


The relation of landlord and tenant must exist, to maintain the action of 
use and occupation. That is, there must be a contract either express 
or implied, and it cannot be implied when the possession is adverse to 
the title. 


Action, for use and occupation, in Warren Superior Court. 
Decision by Judge Tuomas, at the April Term, 1860. 


The record in this case presents but one question, which 
arises out of the following state of facts, to-wit : 

William Littleton, as the administrator of Lucy Bray, de- 
ceased, instituted an action against Cynthia Wynn, to recov- 
er the sum of twelve hundred and fifty dollars, for the 
alleged use and occupation of a certain tract of land, with 
the tenements and improvements thereon, containing one 
hundred and ninety-one and a half acres, adjoining lands of 
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Sarah Hall, Henry Wynn, the said Cynthia, and others, 
from the Ist day of January, 1854, to the Ist day of No.- 
vember, 1858. 

To this action the defendant pleaded, amongst other things: 
That the plaintiff before that time did commence and prose- 
cute an action of ejectment for the land aforesaid, against 
Thomas Wynn, the husband of defendant, then in life; and 
also for the recovery of mesne profits from the ...... day of 
Der 1853; that pending the action, Thomas Wynn 
died, and William Gibson and Henry Wynn, his administra- 
tors, were made parties defendant; that at the April Term, 
1858, of said Court, the plaintiff ‘obtained a verdict against 
said administrators of Wynn, for the premises in dispute, as 
well as for the rent of the land, from the year 1853 until 
the time of the rendition of said verdict ; that the plaintiff 
is estopped by said verdict and the judgment thereon, al- 
though the plaintiff wrote off from said verdict and judgment 
the mesne profits accruing after the death of the said Wynn; 
inasmuch as this defendant went into the possession of the 
land, under said administrators of Wynn, and occupied the 
same as their tenants at will, from the death of her husband 
until the rendition of said judgment. 

The plaintiff demurred to this plea as insufficient, and 
moved to strike the same from the pleadings in the case. 

After argument had thereon, the presiding Judge overruled 
the demurrer and motion of the plaintiff, and that decision 
constitutes the error alleged in the record. 


Waspen & NEMS, for the plaintiff in error. 
E. H. Portis, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The demurrer to the plea was properly overruled in this 
case, not on the ground relied on, that there had been a for- 
mer recovery by the plaintiffs against others for the same cause 
of action, which is the foundation of this suit; but because 
the plea shows that the possession of the premises, by the 
defendant, for which this action of use and occupation is 
brought, was adverse to the title of the plaintiff; and for 
that the action does not lie. “ The relation of landlord and 
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tenant is necessary to sustain such an action:”—Barnes & 
Shinholster : 14 Ga., 133. In other words, the action de- 
pends entirely upon a contract, either express or implied— 
express where the parties have stipulated for the payment of 
rent, or implied when a contract is presumed from the title. 
of the one and the possession of the other; this presumption 
of a contract is rebutted when it appears that the tenant 
does not hold under, but adversely to him who holds the title. 

During the time the defendant had the possession of the 
premises, for which this action is brought, an action of eject- 
ment was pending at the instance of the plaintiff against 
the persons under whom defendant held, there could not then 
have been a contract, either expressed or implied, between 
these parties for the use and occupation. The relation of 
landlord and tenant did not exist and the suit cannot be 
maintained. Jn Birch vs. Wright, 1 Q. R., 378, the same 
being an action for use and occupation, Ashurst, J., says: 
From the 6th of April, 1785, to the time of recovering in 
the action of ejectment, in my opinion the plaintiff is pre- 
cluded from recovery in this form of action, for that would 
be blowing both hot and cold at the same time by treating 
the possession of the defendant as that of a trespasser and 
that of a lawful tenant at the same time. The plaintiff can 
not first recover in ejectment, and then for use and occupa- 
tion for the time subsequent to the day of the demise in such 
ejectment. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be af- 
firmed. 
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GALLOWAY eé al. vs. CAMP. 


When one is arrested under ca. sa. and gives bond for prison bounds, 
aod subsequently escapes therefrom, the fact that the plan of the prison 
bounds has not been returned and recorded on the minutes of the Su- 
perior and Inferior Court, as required by the statute, does not affect the 
validity of the bond. 


Debt, in Walton Superior Court. Tried before Judge 
Horcuins, at the February Term, 1860. 


There is but one question made by the record in this case, 
and it arose out of the following state of facts, to-wit: 

In the year 1842, prison bounds were laid off around the 
common jail of Walton county, including an area of one hun- 
dred acres. Plats of the survey, with a full and minute de- 
scription of the lines, and metes and bounds, were made out 
by the surveyor. One of the plats was filed in the office of 
the Clerk of the Superior Court. The first was not recorded 
on the minutes of the Inferior Court until the 18th of May, 
1858. Thomas Galloway, being arrested by the sheriff of 
Walton county, by virtue of a capias ad satisfaciendum, in 
favor of Charles Camp, executed his bond, with William H. 
Goodson, as_his security, to remain within the limits of said 
prison bounds. The conditions of the bond being broken by 
said Galloway’s transgressing the said bounds, this action was 
brought by Camp, against Galloway and Goodson, to recover 
damages for a breach of the bond. 

On the trial of the case, the plaintiff introduced the ca. sa. 
with the arrest thereon, and also the bond, which was dated 
the 22d of December, 1857, and proved that Galloway left 
the prison bounds in violation of his said bond. 

The plaintiff then offered in evidence the two plats aforesaid, 
which were objected to by defendant’s counsel, on the ground 
“that in laying off and recording the prison bounds the stat- 
utes had not been complied with, and that the bond was there- 
fore void,” which objection the Court overruled. 

The case being submitted to the jury, they returned a ver- 
dict for the defendant. 

The counsel for plaintiff then made a motion for a new trial, 
which was granteds by the presiding Judge at the August 

















ATHENS, NOVEMBER TERM, 1860. 587 


Galloway et al., vs. Camp. 








Term, 1860, on the ground that the verdict was contrary 
to evidence. 

This decision is alleged as error, and the question is, wheth- 
era bond to keep within prison bounds is good, where the 
survey is made, and a plat returned and filed in the proper 
offices, but not recorded, until after the bond is given. 


Hui. & HIt.yeEr, for plaintiff in error. 


WaLkerR & McDANIEL, for defendant in error. 


By the Court.—Ly6n, J., delivering the opinion. 


Thomas Galloway, one of the plaintiffs in error, having 
been arrested, under a ca. sa., at the instance of the defend- 
ant in error, Charles Camp, by the sheriff of Walton coun- 
ty, gave to the sheriff his bond, with William H. Goodson as 
his security, for the purpose of obtaining the privilege of pris- 
on bounds, as provided for by the act of 22d December, 1820, 
Cobb, 384. Galloway subsequently, while under prison 
bounds, left the boundaries thereof, and this action of debt 
was brought by the defendant in error, for this breach of the 
bond. A plan of the survey of the prison bounds as recorded 
in the offices of the Clerk of the Superior and Inferior Courts 
of Walton county, together with the writ of ca. sa. under 
which the arrest was made, the arrest, the bond for prison 
bounds and the proot' of the escape, having all been put in 
evidence, the defendant in error rested his case. 

The plaintiffs in error, defendants in the Court below, put 
their defense on the ground that at the time of the giving 
this bond the prison bounds had not been established or laid 
off in compliance with the statute; that the prison bounds 
were not legal and the bond was therefore void. The prison 
bounds in Walton were laid off and established under the 
Act of 22d December, 1840; Cobb’s Dig., 389. 

The Ist section of that Act makes it the duty of the sher- 
iff, under the direction of the Inferior Court, at any time they 
may deem it expedient, to cause to be laid off prison bounds, 
in every county in the State having jails, where no bounds 
had been previously laid off, in conformity with the Acts of 
22d Dec., 1820, and 24th Dece., 1821. 
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The 2d section authorizes the Inferior Courts to resurvey 
or change prison bounds when previously laid off. 

The 3d section enacts, “in all cases when prison bounds shall 
be hereafter resurveyed or laid off, it shall be the duty of 
the sheriff to return a plan of the same to the Superior and 
Inferior Court of the county, which shall be entered on the 
minutes of each of said Courts, and a duly certified copy 
thereof from the minutes of either of said Courts shall be 
evidence in any of the Courts of this State.” 

4th section gives discretion to the Inferior Court to ex- 
tend the bounds laid off in an incorporate city, town or vil- 
lage, so as “to include not more than one hundred acres.” 

The bond was executed on 22d Dtéc., 1857; the plan of 
prison bounds was not recorded on the minutes of either the 
Superior or Inferior Court at the time nor until some time 
after, though the survey was made in 1842. Neither did the 
record show that the plan had been returned by the sheriff, 
or that the survey had been made under the direction of the 
Inferior Court. For these reasons the plaintiffs in error con- 
tend that the bond is void. We do not think so. Whether 
the prison bounds had been laid off in compliance with the 
Acts or not was wholly immaterial ; by giving the bond, the 
plaintiff in error waived any or all irregularities that might 
have existed in their being laid off or established. The pre- 
sumption is, that they were laid off and established in terms of 
the Act, and there is nothing in the record contradicting that 
presumption. At the time of the arrest, it is true that the 
plan had not been recorded, though returned to the Clerk, but 
that omission of the Clerk did not affect the supremacy of the 
survey, or the legality of the bounds. But allow that the 
bounds were illegal, that could not affect the bond. The 
plaintiff in error had given his bond that he would not go 
beyond those bounds; he violated that obligation, and it does 
now lie in his mouth to say that the provision of which he 
took the benefit was illegal. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 
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STEPHENS vs. HOPPER. 


S, and H. agreed to submit matters in litigation between them, to the ar- 
bitration of certain persons named, who *‘ as arbitrators should settle, 
adjudicate and pass upon the aforesaid several matters in controversy, 
under the provisions and regulations of an Act, entitled an Act, to au- 
thorize persons to submit controversies to arbitration,’ approved — 
March 5th, 1856. 

Held, that the award to be good must be unanimous, notwithstanding the 
arbitration was not had until after the passage of the amendatory Act 
of 12th of December, 1859, making the agreement of two of the arbi- 
trators to the award, under that Act, sufficient. 


Motion to make an award the judgment of the Court, in 
Oglethorpe Superior Court. Decided by Judge THomas, at 
the October Term, 1860. 


The question made by the record in this case, arose out of 

the following state of facts, to-wit: 
* On the 30th of March, 1858, John U. Stephens instituted 
his action on the case, against Jonathan Hopper, to recover 
damages for slanderous and defamatory words, alleged to 
have been published by said Hopper, of and concerning said 
Stephens. 

On the 28th day of March, 1859, the said parties, by an 
agreement in writing, of that date, under their hands and 
seals, agreed to submit the matter in controversy in said ac- 
tion to arbitration. 

The submission recited the pendency of the action, and 
gave, with particularity, the words charged to have been 
spoken by defendant of the plaintiff, and then concluded as 
follows, that is to say: “ Upon.all of said charges, the said 
Jonathan Hopper joins issue, denying them in whole, and in 
part. And the said Jonathan Hopper, and the said John U. 
Stephens, for the purpose of settling said matter in a more 
summary or speedy way than the ordinary proceedings at 
law, do hereby agree to submit, and do hereby submit, the 
aforesaid suit to arbitration, under the Act of the Legisla- 
ture of the State of Georgia, approved March the 5th, 1856, 
entitled ‘An Act to authorize persons to submit controversies 
to arbitration.’ (See pamphlet Acts, 1855-6, page 222.) 
And for the purposes of said arbitration, the said John U. 
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Stephens doth select John 8. Hubbard, of said county, and 
the said Jonathan Hopper doth select George W. Mattox, of 
said county, who, with John Eberhart, “of said county, 
selected by the said arbitrators, and agreed upon by the said 
John U., and Jonathan, shall, as arbitrators, settle, adjudicate, 
and pass upon the aforesaid. several matters in controversy, 
under the provisions and regulations of the aforesaid Act.” 
“Tn testimony whereof, the said John U. Stephens, and 

the said Jonathan Hopper, have hereto set their hands and 
seals, this 28th of March, 1859. 

“JONATHAN Hopper, [Seal.] 

“JoHN U. STEPHENS. [Seal. |” 


On the 12th day of October, 1860, a further agreement 
was written on the back of said submission, a copy of which 
is as follows, to-wit : 

“ GEORGIA—OGLETHORPE CounTY : 

“We, the undersigned, parties to the within agreement, do 
hereby agree that the name of James Jarvis shall be placed 
instead of that of John Eberhart in said agreement. Ang 
we further agree to waive, and we do hereby waive, all jn- 
formalities in this proceeding, as to appointment of time and 
place of meeting, and as to all notices required by the Act 
of March 5th, 1856, and agree that the matters in dispute 
between us, as set forth in the within agreement, shall be 
finally settled and adjudicated between us, this day, as if 
said Act of 1856 had been fully complied with in every re- 
spect. Witness our hands and seals, Oct. 12th, 1860. 

“Joun U. SteEpHEnS, [Seal.] 
“JONATHAN Hopper, [Seal. |” 


On the same day of the last agreement, the arbitrators 
made the following award, to-wit: 

“‘ We, the undersigned arbitrators, after maturely consider- 
ing all the evidence submitted to us in the foregoing case, 
between John U. Stephens and Jonathan Hopper, do make 
the following award: That said Hopper pay to said Stephens 
one thousand dollars, due at once, and cost of the arbitra- 
tors. 

“Joun 8S. Hussar, ) 


his Arbitrators.” 
“JAMES >4 JARVIS, J 


mark. 
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~ « dissent from the above award, and am willing that said 
Hopper pay to John U. Stephens the sum of seven hundred 


and fifty dollars, and cost of suit. 
“G. W. MATTOX.” 


Counsel for the plaintiff moved to enter the award on the 
minutes, and make it the judgment of the Court, as an 
award for one thousand dollars, and costs of suit. 

Upon objection being made to said motion, the presiding 
Judge overruled the motion, “on the ground that the award 
was not unanimous.” 

This decision is the error complained of in this case. 


Joun T. Lorton; J. D. MatrHews and Hunter & AKER- 
MAN, for plaintiff in error. 


E. C. SHACKELFORD, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


We agree with the Court below, that the award of the ar- 
bitrators should not have been made the judgment of the 
Court. The parties had agreed to submit the matter in liti- 
gation between them ‘“‘to arbitrators, under an Act of the 
Legislature, approved March 5th, 1856, entitled ‘An Act 
to authorize persons to submit controversies to arbitration,” 
and that the persons selected and named in the agreement of 
submission, should, “as arbitrators, settle, adjudicate, and 
pass upon the aforesaid several matters in controversy under 
the provisions and regulations of the aforesaid Act.” Under 
this submission, the arbitrators were to be governed in their 
deliberations, and to return their awards according to the 
stipulations and provisions of that Act. All of its provis- 
ions and requisitions were made a part of the agreement of 
submission, as much as'if each one had been distinctly writ- 
ten out and signed by the parties, and a material departure 
therefrom, by the arbitrators, would render the award void. 
One of the essential requisites to the validity of the award, 
under that Act, according to the construction of this Court, 
in Smith vs. Walden, 26 Ga., 249, is that the award must 
be agreed to by the whole of the three arbitrators. Una- 
nimity was, therefore, as essential to the sufficiency of the 
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award as if it had been so stated in the agreement—that was 
the agreement—and asthe award was not agreed to by all 
the ar rbitrators, it was properly rejected. 

But it is claimed that the parties, by referring again to 
the Act of 1856, in the modified agreement of 12th October, 
1860, after that ‘Act had been amended by the Act of 12th 
December, 1859, making the concurrence of two of the arbi- 
trators sufficient to make the award good, intended that the 
Act of 1856, as amended, should govern and control the 
deliberations and award of the arbitrators, and that the award 
was good under that Act asamended. We do not think so, 
The reference marks more distinctly the intention of the par- 
ties, that the award should be made in accordance with all 
the requirements of the Act of 1856, save only in such mat- 
ters as they expressly waive by the latter agreement. That 
the Act of 1856 was amended, does not effect the agreement: 
it remains as it was made, and a change of the law does not 
alter it. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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DOE et al. vs. ROE. 


1. Itis not necessary to the validity of a grant of land from the State of 
Georgia, that there should be a recital in the grant, that the surveyor 
of the county, wherein the land is situated, had advertised his survey 
of the premises granted, according to law. 

2. In an action to try the title to real estate between parties both of whom 
claim title by grant from the State of Georgia, a grant will not be held 
involved, because it conveys to one person, more than one thousand 
acres of land. 

3. A deed for land, more than thirty years old, found in the proper cus- 
tody accompanying other deeds, together constituting a chain of title, 
and free from all suspicious appearances, is admissible in evidence 
without proof of execution. 

4, An exemplified copy (conforming to the provisions of the Act of Con- 
gress) of a testamentary paper, executed, published, probated and re- 
corded as a last will and testament, in the State of Maryland, may be 
a good muniment of title to real estate in Georgia, even though the will 

- was neither probated, nor recorded in this State. 


Ejectment, in Hart Superior Court. Tried before Judge 
THoMAS, at the September Term, 1860. 


This was an action of ejectment instituted in the Superior 
Court of Hart county, in favor of John Doe, on the demise of 
Barnabas J. Dooly, executor of William Dooly, deceased, 
against Richard Roe, casual ejector, and William McCurley, 
tenant in possession, to recover a “tract of land lying in said 
county of Hart, on the north side of Lightwood Log Creek, 
containing seven hundred acres more or less, being the tract 
of land granted in the year 1836, to Daniel Boatright.” 

Pending the action, William T. Vanduzer, administrator 
of Ira Christian, deceased, was regularly made co-defendant. 

The action was commenced on the 26th of August, 1856. 

On the trial of the case in the Court below, the following 
testimony was adduced, to- wit: 


EVIDENCE FOR THE PLAINTIFF. 


A grant, for the premises in dispute, to Daniel Boatright, 
dated 17th December, 1836. 

A deed from Boatright to William Dooly for the premises 
in dispute, dated 14th of November, 1840. 


VoL, Xxx1—29, 
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The will of William Dooly, deceased, and letters testg- 
mentary issued to said Barnabas J. Dooly, as executor 
thereof. 

The plaintiff also introduced several witnesses, whose testi- 
mony made out his case and then he rested. 


EVIDENCE FOR THE DEFENDANT. 


A copy grant (used as the original by consent) to Isaac 
Briggs, for five thousand three hundred acres of land, dated 
the 17th of January, 1787. 

Counsel for plaintiff objected to this grant as evidence, be- 
cause it issued for more land than the law allowed—because 
it did not show the name of chain carriers, and because it did 
not appear that the survey was advertised. 

The Court overruled the objection, and admitted the grant, 

The defendant also introduced the surveyor, F. B. Hodges, 
a plat made by him pursuant to the survey, and some other 
testimony applying the grant to the premises in dispute, and 
then the defendant rested. 

The plaintiff then introduced six witnesses, whose testimo- 
ny is not given in the record, and which the defendant met 
by the testimony of ten witnesses and several leases, and rent 
notes, none of which is given in the record. 

The defendant introduced a deed from Isaac Briggs to 
Thomas Smythe, for the premises in dispute, dated 6th of 
March, 1793. 

The defendant offered a deed from Joseph W. Patterson, 
Edward Patterson, and George W. Patterson to the heirs 
general of Ira Christian, deceased, which deed purported to 
have been made in the city of Baltimore, in the State of Ma- 
ryland. It was signed by David Stewart and John Stewart 
as witnesses. David Stewart certified on the back of the 
deed that he-was a commissioner of deeds for the State of 
Georgia, appointed according to law, and that Joseph W. 
Edward, and George W. Patterson came before him, and ac- 
knowledged the execution of the deed for the purposes there- 
in mentioned, as their voluntary act and deed. The deed was 
recorded 9th of September, 1857. 

This deed was objected to by counsel for plaintiff, but the 
objection was overruled. The ground of the objection is not 
stated in the record. 

The defendant also offered a deed from Henry Patterson to 
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George Patterson, conveying all the interest in the land in 
dispute, to which said Henry was entitled under the will of 
his father, William Patterson, dated the 15th of June, 1837. 
The deed was attested by but one witness, to-wit: David 
Stewart. The hand-writing of David Stewart was proved by 
the depositions of Charles F. Mayer, to which the deed was 
attached. The deed was objected to, on the ground that 
there was but one witness to it, and because the hand-writing 
of the maker of the deed was not proved. The objection 
was overruled and the deed admitted. 

The defendant offered in evidence, an exemplified copy of 
the will of William Patterson, deceased, with the probate 
thereof taken from the records of the proper Court in the 
county of Baltimore, and State of Maryland, and duly certi- 
fied as an exemplification from another State. Counsel for 
the plaintiff objected to the exemplification, on the ground 
that the will had never been recorded in Georgia. 

The objection was overruled and the exemplification ad- 
mitted. 

The defendants then offered in evidence a deed from Thos. 
Smythe to William Patterson, for the land in dispute, dated 
the 9th of May, 1793, and attested by George Salmon and 
George Gould Presbury as witnesses. The deed was attached 
to interrogatories and exhibited to Randall H. Moale and 
Nathan Williams, who testified that Salmon and Presbury, 
the witnesses to the deed, were both dead ; and that they had 
seen Presbury write, and knew the signature of Salmon from 
his being a Justice of the Peace, a merchant, and President 
of a Bank in the city of Baltimore ; that they are acquainted 
with the hand-writing of said Salmon and Presbury, and be- 
lieve their signatures to the deed to be their genuine hand- 
writing. 

The deed was objected to because the witnesses did not 
swear that they had ever seen Salmon write, nor did they give 
any other lawful means of knowing his hand-writing, and be- 
cause the signatures of the maker of the deed was not proven. 

The Court overruled the objection and admitted the deed. 

The defendant also introduced a bond for titles to the land 
in dispute from Thomas, agent of the Pattersons, to Chris- 
tian, dated 26th of November, 1851; also a power of attor- 
ney from the Pattersons to said Thomas, and introduced two 
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other witnesses, whose testimony is not stated in the record, 
and then closed. 

The Court charged the jury amongst other things, “that 
the grant from the State of Georgia to Isaac Briggs, although 
it was for 5,300 acres of land, and although it did not give 
the names of the chain carriers or show that the survey was 
ever advertised, was a good grant, and conveyed to Isaac 
Briggs a good title to the land embraced in it, provided the 
same had not been previously granted by the State.” 

The jury returned a verdict in favor of the defendant. 

Counsel for the plaintiff then moved for a new trial of said 
case on the following grounds, to-wit: 

1. Because the Court erred in admitting the grant from the 
State of Georgia to Isaac Briggs over the objection urged 
thereto by counsel for the plaintiff. 

2. Because the Court erred in admitting the deed from Pat- 
terson to the heirs of Christian. 

3. Because the Court erred in admitting the deed from 
Henry Patterson to George Patterson. 

4, Because the Court erred in admitting the exemplified 
copy of William Patterson’s will, over the objection of plain- 
tiff’s counsel. 

5. Because the Court erred in admitting the deed from 
Smythe to Patterson, and the evidence of Moale and Williams 
relative to the same. 

6. Because the Court erred in charging the jury, as here- 
inbefore stated. 

The presiding Judge overruled the motion and refused the 
new trial, and that decision is the error alleged in the record 
in this case. 


Ropert MILuicAN and WaspEN & NEwms, for the 
plaintiff in error. 


Hunter & AKERMAN, for the defendants in error. 
By the Court.—JENKInsS, J., delivering the opinion. 


The ist and 6th exceptions appearing in the record before 
the Court depend upun the same question, viz: the validity 
of the grant from the State of Georgia to Isaac Briggs. The 
objection to the admissibility of the document as evidence, did 
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not rest upon the fact that a copy was offered. That was a 
matter of consent, the original being present, and probably 
too much mutilated for convenient use. 

1. Plaintiff in error presents three objections against the 
validity of the grant. First, that it does not appear on the 
face of the grant that the survey had been advertised accord- 
ing to law. We do not hold that a recital in the grant of 
the advertisement of the survey, according to law, is neces- 
sary to its validity. The Act of the 22d February, 1785, 
which requires the advertisement, provides that “no grants 
shall be signed till the survey has been advertised by the 
surveyor of the county, at least three months, after i has 
been recorded by the said county surveyor.” It is directory 
to the surveyor and to the Governor, who is to “sign” grants, 
It is to be presumed, in reference to each grant “signed,” that 
the Governor, before signing, required evidence that the sur- 
veyor had performed this duty. It may be questioned, more- 
over, whether the 2d section of the Act of 18th of Febru- 
ary, 1786, which repeals so much of the before mentioned 
Act as requires the surveyor to record surveys made in his 
office, does not dispense also with the advertisement, which 
he was required to make “after it (the survey) has been re- 
corded by the surveyor,” etc. But, independently of this last 
view, we think the objection untenable. 

The second objection, that the names of the chain-carriers 
do not appear upon the plat, was waived upon the discovery 
that the act requiring this was passed after the date of the 
grant in question. 

2. The second objection to the validity of the grant in 
question, was most strongly urged, and is certainly the most 
serious, viz: That this grant was issued for five thousand 
three hundred acres, whereas the law provides that “the 
quantity of land granted and sold to any one person, shall 
not exceed one thousand acres.” It is a matter of public 
notoriety, that during the operation of the above restrictive 
clause, it was the custom of the Governors of the State, to 
issue grants for quantities of land larger than one thousand 
acres. Previous to the Act of December 24, 1836, the Gov- 
ernor, by authority of law, exercised not only executive 
power in issuing grants, but also appellate judicial power 
whenever, by caveat, the applicant’s right to a grant was con- 
tested. These considerations suggest the probability, that 
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the practice of issuing grants for quantities exceeding one 
thousand acres, (in seeming violation of the above quoted 
provision of the Act of 1783) rested upon some authorita- 
tive, contemporaneous construction of the whole law govern- 
ing grants, upon head-rights and bounties, Even at this re- 
mote day, we can see reasons which may have led to such 
construction. It is apparent from the perusal of the numerous 
Acts relative to head-rights, from the year 1777 to the end 
of that century, (see Cobb’s Digest, pp. 660 to 675,) inclu- 
sive, that great precision of language was not used in all 
eases. “Grants” and ‘land granted,” are sometimes spoken 
of when the context clearly shows that the language used is 
applied to cases wherein the procedure had not gone beyond 
the issue of a warrant, or at most the making of a survey 
under it. On page 667, such tract or tracts of land as the 
Justices of the county “ shall think fit to grant,” are spoken 
of. And agajn, on page 660, those Justices are referred to 
as having “mt and convened for the purpose of granting 
lands.” Now, their powers never extended beyond the issue 
of warrants for the survey of lands, preparatory to the issue 
of grants by the Governor, and the holding of Courts to try 
caveats. They never granted lands. It is worthy of note, 
also, that the first instance above cited, of the improper use 
of the word “grant,” occurs in the same act which contains 
the restrictive clause here relied upon. The restriction is a 
proviso to the first section of the Act of 1783, (p. 665,) 
which authorizes each male citizen to take up, free of charge, 
(except fees) on his own account, two hundred acres, and then 
- to purchase at a stipulated price, fifty acres for every head- 
right in his family. It is clear, then, that the proviso was 
intended as a restriction upon the privilege of the citizen, 
not upon the granting power of the executive. It was a 
limitation of the number of acres for which a warrant of sur- 
vey might be issue i. It has been argued, that the survey 
must conform in quantity to the warrant, and the grant to the 
survey ; and that, therefore, the limitation put upon the war- 
rant, is, in effect, a limitation upon the grant. Not neces- 
sarily, as we shall see. Those warrants of survey, after 
having been located, and I believe, before location, were 
transferable, as is recognized by the 5th section of the Act 
of June 7, 1777, p. 662. What, then, would prevent the 
transferee of several warrants located, or unlocated, to have 
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a consolidated survey and plat of them, and a grant in his 
own name, provided he adduced satisfactory evidence that the 
original warrants had been fairly and legally issued and trans- 
ferred. 

By the Act of 25th December, 1794, the Legislature pro- 
hibited the renewal of transferred warrants, and the survey 
of land under them, or such of them as bore date anterior to 
a day specified, This Act would seem to introduce a new 
rule to abolish the practice of consolidating grants, but it was 
passed subsequent to the date of the grant before us. 

This precise question was considered and decided by the 
Supreme Court of the United States in the case of Patterson 
vs. Wynn, 11th Wheaton, 380. We concur in the view taken 
in that case. This Court also, in the case of Burkhalter vs. 
Edwards, 16 Ga., 593, recognized arguendo, an existing 
practice of consolidating lands previously granted, and taking 
a new grant for the whole. 

We, therefore, find no error in any ruling of the Court 
touching this grant. 

It appears from the bill of exceptions, that the defendant 
in the Court below put in evidence a deed from Isaac Briggs, 
the grantee, to Thomas Smith, which was not objected to. 
He next offered, in evidence, a deed from Thomas Smith to 
William Patterson, dated 19th May, 1793, upon the deposi- 
tions of one Moale and one Williams, showing that the 
subscribing witnesses to the deed were dead, and affording 
some evidence as to their signatures as such witnesses, Plain- 
tiff below objected, first, because the witnesses did not testify 
to a knowledge of the hand-writing of both subscribing wit- 
nesses to the deed; and secondly, because the hand-writing 
of the grantor was not proven. ‘The testimony offered sufh- 
ciently proves the hand-writing of one of the subscribing 
witnesses, if not of both. Neither witness examined testi- 
fies to having seen the subscribing witness, Salmon, write, 
but both testify to their familiarity with his signature as Pres- 
ident of a Bank, and as a Justice of the Peace, and profess 
to know his hand-writing and signature. We incline to think 
the proof of execution was sufficient to carry the deed to the 
jury. But we affirm the judgment of the Court, admitting 
this deed in evidence, on the ground that it was more than 
thirty years old, and was found in the proper custody, accom- 
panying other deeds, together constituting a chain of title. 
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This, in the absence of any suspicious appearances upon its 
face, made it admissible without proof of execution. In such 
a case, the law presumes everything necessary to its admis- 
sion. 

4, Defendant in the Court below offered, in evidence, an 
exemplification of the last will and testament of William 
Patterson, and plaintiff objected on the ground that the 
will had never been admitted to probate and record in the 
State of Georgia. The objection was overruled, and _plain- 
tiff’s counsel excepted. 

This document does not appear in the brief of evidéhce, 
but in the bill of exceptions, the counsel of plaintiff in error 
states that it “was admitted to probate and record in the 
county of Baltimore, State of Maryland,” and that it “was 
duly certified as an exemplification from another State.” 

Upon this statement, (not having an inspection of the pa- 
per,) we cannot escape the conclusion that this exemplified 
copy would be received in evidence by the Courts of Mary- 
land, as a muniment of title. The Act of Congress on this 
subject, provides that such papers “shall have such faith and 
credit given them in every Court within the United States, as 
they have, by law or usage, in the Courts of the State from 
whence the same are or shall be taken.” Hence, it results 
that probate and record in Georgia, was not necessary to 
make this will evidence as a muniment of title to real estate 
in Georgia, and the objection was, therefore, not well taken. 

Other deeds were offered, bringing the chain of title down 
to the defendant’s, and objected to on divers grounds, and the 
judgment of the Court, overruling each objection, is excepted 
to. 
We deem it unnecessary to consider these exceptions, be- 
cause, even if we should find error in any of these rulings, 
we could not, for that cause, set aside the verdict and order a 
new trial. 

The plaintiff below putgin evidence a grant from the State 
of Georgia, executed in the year 1836, as the foundation of 
his title. It wasa legitimate defense for the defendant to 
show title out of the plaintiff, This he did effectually, by 
showing that the State of Georgia had granted the same land 
to Isaac Briggs in the year 1787, and by adducing title from 
Briggs to the devisees of Patterson, bringing this chain of 
title regularly down to a late day, aud thus rebutting all pre- 
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sumptions of escheat, or forfeiture of the lands by the first 
rantee or hisassigns. The result is, that the evidence which 
we have adjudged, properly admitted, shows title under the 
older grant in the devisees of Patterson, and therefore, shows 
title out of the plaintiff. 
The judgment of the Court below is affirmed. 


JUDGMENT.— Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be af- 


firmed. 





JOHNSON vs. REESE. 


The provisions of the Judiciary Act of 1799, making it the duty of a sheriff 
advertise his sale of property seized under execution, in three of the to 
most public places in the county, has not been repealed by subsequent 
legislation, but is still of force, and if he neglects to perform his duty, 
and injury results therefrom, he is liable therefor, to the extent of the 
damages sustained. 


Trespass on the case, in Glasscock Superior Court. De- 
cision on Demurrer to plaintiff’s Declaration, made by Judge 
Tuomas W. Tuomas, at the August Term, 1860. 


Asa Johnson instituted his action in Glasscock Superior 
Court, against Augustus C. Reese, alleging: That on the 1st 
day of January, 1858, in said county, he was lawfully seized, 
as of his own right, of a tract of land containing 200 acres, 
more or less, adjoining lands of Thomas Dickerson, Jerusha 
Kent, and others; that the defendant, under color of the of- 
fice of sheriff of said county, did seize and sell the same 
without lawful authority, to the damage of the plaintiff one 
thousand dollars; that the defendant put up and sold said 
land to the highest bidder, without leaving notice with the 
plaintiff of the levy thereon ; and did sell said land before 
the Court-house door, on the first Tuesday in July, 1858, 
without advertising said sale, according to law in such case, 
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made and provided ; that no notice of said sale was given, in 
the said county of Glasscock; that when and after said land 
was exposed to sale, the same was knocked off to one Edward 
A. Brinkley, against the protest of the plaintiff, for four hun- 
dred dollars, when it was really worth one thousand dollars, 
and would have sold for said sum of one thousand dollars, if 
legal notice of said sale had been given ; that after said sale, 
and pursuant thereto, the defendant did turn the plaintiff, 
with his family, out of the possession of said land, and placed 
the said Brinkley in possession of the same, together with 
the crop on the land which had been planted and cultivated 
by the plaintiff, and which was worth the sum of five hun- 
dred dollars; by means of all which, the plaintiff and his 
family were deprived of a home, and were exposed to the in- 
clemency of the weather, and by which the plaintiff was dam- 
aged one thousand dollars. 

To this declaration the defendant filed a demurrer, on the 
grounds— 

1st. Because the declaration contains no cause of action. 

2d. Because the declaration does not allege any cause of 
action, or show that the plaintiff suffered any damage or in- 
jury prior to the commencement of his said suit. 

3d. Because it was not necessary to the legality or validity 
of the sale of the land, that notice of the levy should have 
been given to the plaintiff, or that notice of the sale should 
have been given at three of the most public places in the 
county of Glasscock, and that the sale of the land was valid. 

After argument had thereon, the presiding Judge sustained 
the demurrer, and dismissed the plaintiff’s action, and it is 
to reverse that decision, that the writ of error in this case is 
prosecuted. 


E. H. Porrte, for the plaintiff in error. 
WaspEN & News, for the defendant in error. 


By the Court——Lyov, J., delivering the opinion. 


The defendant, as sheriff of the county of Glasscock, 
seized and sold a tract of land, as the property of the plain- 
tiff under execution, but failed to advertise the sale in three 
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of the most public places in the county, as required by the 
Judiciary Act of 1799. (Cobb’s Dig., 509.) This action 
was brought by the plaintiff against the defendant, to re- 
cover damages sustained by means of such neglect of duty. 
On the hearing, the Court below awarded a non-suit, to which 
plaintiff excepted. And the only question for our considera- 
tion is, whether the provision of the Act of 1799, referred to 
above, has been repealed by subsequent legislation, either ex- 
pressly or by implication? If it has, then the judgment of 
non-suit was properly awarded; if not, the judgment was 
erroneous. 

It is conceded that the identical question made in this case, 
was fully discussed, and actually decided, by this Court in 
Johnson vs. Reese, (same parties, though a different case,) 28 
Ga., 355; but is argued by counsel that, while this is true, 
the question made here now was not really in that case, or 
rather the judgment of the Court there did not at all depend 
on this question. And we agree with the counsel, that the 
real question in that case—which was, whether the purchaser 
at the sale got a title to the land or not—had nothing to do 
with the adjudication of the one before us now, and the adju- 
dication of this, at that time was unnecessary, and really 
not before the Court. Hence, we do not feel concluded by 
it, but shall decide the question precisely as if it was made 
now for the first time. 

The provision of the Act of 1799, on which this action is 
founded, is in the following words: 

“No sales in future shall be made by the sheriff of prop- 
erty taken under execution, but on the first Tuesday in each 
month, and between the hours of ten and three in the day ; 
and it shall be the duty of the sheriff to give thirty days 
notice in one of the public gazettes of the State of all sales 
of land and other property executed by him, and also adver- 
tise the same in three of the most public places in the county 
where such sales are to be made, and shall give a full and 
complete description of the property to be sold,” ete. 

The Act of 1839 (Cobb, 286) requires the sheriff and other 
officers to keep in their respective offices a regular file of the 
newspaper in which they may advertise the notices required 
by law to be advertised, but no change of advertising is 
made, 

The next Act on the subject, to which we are referred, is 
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an Act entitled, “An Act to authorize and require the sheriff 
etc., to advertise in*certain newspapers.” Approved Febru. 
ary 22d, 1850, by which it is enacted : 

“That the sheriffs, etc., are hereby authorized and required 
to advertise their sales, etc., in some newspaper published in 
their counties respectively ; and if there be no such paper 
published in the county, then in the nearest newspaper hav- 
ing the largest, or a general circulation in the county.” 

By the Act of 1799, the sheriff was required to give 
thirty days notice in some public gazette of the State. The 
sheriff, by that Act, could have complied with the law bya 
publication of his sales in any newspaper of the State, 
whether a single copy was taken in the county or not. The 
object of the advertisement was to give puplicity to the sale, 
so that the competition might be as large as possible, they 
benefiting both the debtor and creditor in the sale of the 
property. The provision of the Act of 1799 did not accom- 
plish that object, or at least it might be complied with by the 
sheriff, and the object of the law not attained. The Act of 
1850 was intended to remedy that defect, and the only change 
made by that Act was as to the newspaper in which the no- 
tice was to be given, all the other provisions of the Act re- 
maining of force. 

The next Act on this subject, and the one which is relied 
on by counsel for defendant, as repealing by implication the 
provisions of the Act of 1799, requiring advertisements at 
the three most public places in the county, is that of 1852, 
entitled. “An Act to regulate the advertising of clerks, 
sheriffs and other State and county officers,” ete. Approved 
January 22d, 1852. 

Section 1 enacts, “That from and after the passage of this 
Act, the clerks, sheriffs and other State and county officers 
of the State of Georgia, shall be authorized and empowered 
to publish their advertisements in any newspaper they may 
select, having a general circulation in their respective coun- 
ties or districts.” 

Section 2, general repealing clause. 

The only effect of this Act was, to repeal the provision of 
the Act of 1850, that required the advertisements to be 
made in a newspaper published in the county where the sale 
was to be made, or in the nearest having the largest, or gen- 
eral circulation in the county, and instead thereof, to author- 
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ize the officers to advertise in any paper they might select, 
restricting them only to some paper that had a general circu- 
lation in the county where the sales were to be made. The 
Act did not repeal the provisions of the Act of 1799, re- 
quiring the sale to be advertised at three of the most public 

laces in the county, nor in any wise dispense with or abro- 
gate that duty on the part of the sheriff, nor are those pro- 
visions in conflict or inconsistent with the terms of the Act 
of 1852; but they are in as full force and as binding on the 
sheriff, as a duty, as if no such Act had been passed. 

Great stress was laid, in the argiment, on the fact, that 
the title of the Act of 1852 is, “to regulate the advertising 
of Clerks and sheriffs,’ from which, as argued, appears 
the intention of the Legislature as to the whole duty of 
those officers in advertisements ; that in regulating the adver- 
tisement, they then prescribe all the duties required of the 
officer in this respect; in other words, as the Legislature, by 
that Act, regulated the duty of sheriff, in advertising their 
sales, a compliance with the provisions of that Act is a full 
performance of their whole duty in that respect; and all 
Acts requiring other or additional duties, conflict with that 
Act, and are void. ' 

The answer to the argument is, that the title is no part of 
the Act, and resort can be had to it only for the purpose of 
ascertaining the intention of the Legislature where the body 
of the Act itself is so obscure and uncertain that the inten- 
tion cannot be ascertained from it. In the body of this Act 
there is no obscurity or ambiguity whatever, but the sense is 
plain and manifest, that the only change made or intended 
upon the old law, was as to the newspaper in which the no- 
tice of the sale was tobe made. But let us look at the word 
as though it constituted a part of the body of the Act, 
and is to be considered as well as all the balance of the.Act, 
to get at the sense of the Legislature. Was it used in the 
broad sense claimed for it by counsel for the defendant ? 
Most certainly not; for that would be to dispense with the 
length of time the advertisement was to run, prior to the sale, 
the description of the property to be sold, and the names of 
the parties to the proceeding; all of which are prescribed by 
the Act of 1799, and are to be found nowhere else. It 
surely could not be contended that the Legislature intended 
that these important requirements should be dispensed with, 
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or that a sheriff had discharged his duty who had neglected 
them in the sale of a defendant’s property ; yet, if we should 
hold that this statute repealed the one thing, we should, by 
the same rule, and for the same reason, be compelled to hold 
that it also repealed the other requirements; for the Act ig 
“to regulate the advertising,” and if it regulates as to one 
thing other than that expressly named in the Act, it must as 
to all things. We cannot so hold. On the contrary, we 
must construe that word in the confined sense in which the 
Legislature manifestly intended it, as applied only to the 
newspaper in which the notice should be given, leaving all 
other regulations as to the sheriff’s duty in advertising of 
force and undisturbed thereby. 

I will brefly notice some of the other arguments used by 
the ingenious counsel for the defense: These are, that this 
provision of the Act of 1799 has become obsolete—is dis- 
used thruughout the State; that the reason and necessity for 
their enactment has long ceased to exist, because at the time 
of that enactment there were but few papers published in the 
State of Georgia, and they had but a very limited circula- 
tion; that then, if the notice was given only in a public ga- 
zette, very little, if any, publicity would be given of the sale 
to those who would likely desire to become purchasers; hence, 
the necessity of requiring notices to be posted at public 
places in the county. To all this we reply, that an Act of 
the Legislature never becoms obsolete, but is always in full 
foree and vigor until repealed by the Legislature; that the 
willful and deliberate neglect by an officer, or officers, of a 
plain and positive duty, “under a statute, can never justify 
the above, no matter how long-continued or how universal 
such neglect may be. Whether the reason and necessity of 
the law has ceased, involves the whole question in this case. 
The statute makes it the duty of the sheriff to give the no- 
tices. The object is, to give publicity to the sale, so that 
the defendant’s property shall not be sacrificed for the want 
of a knowledge of the sale by persons who would likely be- 
come purchasers or competitors therefor, in the sale. If all 
such persons have, or had notice of the sale, although it was 
not posted at the three most public places in the county, then 
the plaintiff has sustained no injury ; but that is a question 
to be determined by the jury,on the proof made. The con- 
tinuance of a statute does not depend on the continuance, or 
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even the existence, of a reason. The reason may cease, or 
it may never have existed: the officer of that law is bound, 
nevertheless, to obey its commands; and if he fails to do so, 
and injury results, he must respond to the extent of the 
injury sustained, For these reasons, we think the demurrer 
ought not to have been sustained. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the Court erred in sustaining 
the demurrer to the plaintiff’s declaration and dismissing his 


said suit. 





DENNIS vs. SHARMAN e¢ al. 


A payment made by a debtor to one who is a merchant, on a note 
then due to him, on the Sabbath day, is not such acknowledgment 
of the debt as from which the law will presume a promise to pay suffi- 
cient to take the case out of the statute of limitations. The trans- 
action being in violation of the law, no binding promise, either ex- 
press or implied, will be presumed therefrom, to prevent the statutory 
bar from attaching to the debt. 


(Judge Jenkins dissented.) 


Assumpsit, in Hancock Superior Court. Tried before 
Judge THoMAS, at the October Term, 1860. 


James B. Nickelson brought suit against James H. Willey, 
Thomas C. Grimes and James T. Johnson, alleging that, as 
partners, using the firm name of Willey, Grimes & Co., they 
were indebted to him the amount due on the original note, 
of which the following is a copy, with the credits thereon, 
to-wit : 


“ GREENESBORO’, Ga., Oct. 24th, 1837. 


“On or before the Ist day of January, 1810, we promise 
to pay James B. Nickelson, or bearer, eight thousand nine 
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hundred and fifty dollars, with interest from date, for value 
received. WILLEY, Grimes & Co,” 


“1st March, 1842, received on the within note, by James 
H. Willey, eight hundred and ten dollars and fifty-six cents, 
it being his interest in the notes and accounts, of the firm of 
Nickelson & Willey. J. B. NICKELSON,” 


“Ist March, 1846, received of the within note, one hun- 
dred dollars. JAMES B. NICKELSON,” 


“28th January, 1852, received one hundred dollars on the 
within. JAMES B. NICKELSON.” 


To this suit the defendant set up the pleas of the general 
issue, and the statute of limitations. 

Pending the action, both the plaintiff and the defendant 
Grimes, who alone was served with process, died, and Wil- 
liam T. Sharman, administrator, and Ann M. Nickelson, ad- 
ministratrix of James B. Nickelson, were made party plain- 
tiffs, and Michael Dennis, administrator of Thomas C. 
Grimes, was made party defendant. 

On the trial of the case in the Court below, the following 
testimony was adduced : 


EVIDENCE FOR PLAINTIFF. 


The note sued on, with the credits on it, was read in evi- 
dence. 

James H. Willey, in answer to interrogatories, testified : 
That the credits on said note were bona fide for value re- 
ceived ; that Nickelson, the payee, received the first two pay- 
ments from the witness, and the third payment from George 
L. Willey, by the directions of witness ; that witness, Thomas 
C. Grimes and James T. Johnson, composed the firm of Wil- 
ley, Grimes & Co., which was formed in October, 1837, and 
was dissolved about one year thereafter ; that witness and said 
Johnson formed a partnership, under the firm name of Willey 
& Johnson, which was dissolved within two years; that wit- 
ness then did business by himself; that afterwards, witness 
and Nickelson formed a partnership under the firm name of 
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Willey and Nickelson ; that when Willey, Grimes & Co. dis- 
sloved, the goods on hand went into the concern of Willey & 
Tsien and a portion of them afterwards went into the con- 
cern of Wiley and Nickelson; witness and all these firms 
carried on business at the same place, being Nickelson’s old 
stand; that when Willey, Grimes & Co. dissolved, Grimes 
did mee draw any money from the firm, or take possession of 
the books, as the terms of diasatikten were, that Willey & 
Johnson were to pay off all the liabilities of the firm of Wil- 
ley, Grimes & Co.; that the credits on the note were made 
after the dissolustion of the firm of Willey, Grimes & Co. 
that the payment on the note of March 1st, 1846, was sands 
at the desk at the side window of the store; that “itn ss and 
Nickelson’s wife are brother and sister. 

George L. Willey, in answer to interrogatories, testified : 
That some time between the middle of January and the first 
of March, the witness remitted from Madison, one hundred 
dollars, to be credited on a note held by Nickelson against 
Willey, Grimes & Co.; that the remittance was made by the 
direction of James H. Willey, in the year 1852, and witness 
does not know whether the amount was ever credited on the 
note or not, never having seen the original note. 

Thomas Cunningham, in answer to interrogatories, testi- 
fied: That Thomas C. Grimes called on witness, who was the 
agent of the Southern Mutual Insurance Company, to have 
the life of James H. Willey insured for ten thousand dollars, 
giving as a reason for so doing, that his friepds were bound 
for said W illey to a large amount; that witness understood 
him to refer to the debt in favor of ‘Nickelson : against Willey, 
Grimes & Co. ; that this occurred on the 3d of January, 1850; 
that Grimes did obtain insurance of the life of said Willey to 
the amount of five thousand dollars, which was as high as the 
company would go; that Grimes said that as Willey was a 
speculating, trading man, he might be able to pay it if he 
lived a few years; that Grimes gave as a reason for wanting 
the insurance, that he was bound for a large amount for Wil- 
ley ; that Grimes has told witness that he has not recovered 
any consideration for said debt, and that he did not consider 
himself liable to pay it, and would not pay it unless com- 
pelled to do so by law. 

George O. Dawson testified: That he was well acquainted 
with James B. Nickelson ; that he was a merchant in Greenes- 
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boro’, and esteemed and respected as a correct man; that he 
did not often attend church on Sunday, but remained about 
his store; that the first and last credits on the note are in 
the hand- writing of Nickelson, but the second credit is not 
in his hand-writing; that it may be in James H. Willey’s 
hand-writing, but the witness does not know Willey’s hand- 
writing well | enough to determine. 





EVIDENCE FOR DEFENDANT. 


The ecash-book of James B, Nickelson and an Almanae 
for the year 1846. 

Isaac L. Whitten, in answer to interrogatories, testified ; 
That a short time after James H. W illey sold out his store 
to James B. Nickelson, Thomas C. Grimes told witness that 
such a sale had occurred, and that Willey had gone to Madi- 
son, and that he wanted witness to go to Greenesboro’ and 
look through the business, and trace “out their t transactions, 
and ascertain whether he (Grimes) was liable to Nickelson 
onan old mercantile transactoin between Nickelson and Wil- 
ley, Grimes & Co., which was entered into in 1837 ; pursu- 
ant to this engagement, witness went to Greeneshoro’ on the 
evening before a day set apart by letters of Grimes to Willey 
and Nickelson, and announced to Nickelson the object of his 
visit; Nickelson said he was aware of witness’ coming, and 
that ‘he would be ready next morning; that witness called 
next morning and found him busy ; that witness again called 
and found him busy, and repeated his calls until about one 
o’elock ; that Nickelson told him that there was no necessity 
to go through the transactions, as Grimes was in no danger; 
in answer to many questions by witness, Nickelson said that 
the original indebtedness was ‘between eight and nine thou- 
sand dollars, but it had been reduced by credits ; ; that he had 
purchased back the house and lot, and stock of goods, and 
that he had loaned Willey money to carry on the business 
while he was selling goods, which amount was first taken 
from the price of the goods purchased back, and the house 
and lot was taken back at twenty-five hundred dollars, and 
that there was then a credit to go on the note of twenty-four 
hundred dollars, which witness thinks was for the house and 
lot; Nickelson further stated, that he had neglected to place 
the credit on the note, but that he would have it done; that 
in addition to this, Willey had left in his hands an abundance 
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of good notes and available assets to pay off the entire debt, 
and that as fast as they were collected, the credits should be 
entered on the note, and that witness might go home and as- 
sure Grimes that he was in no sort of danger, and need not 
be uneasy; that witness’ interrogatories are taken in this 
‘ase because he has been diseased fourteen or fifteen years, 
with indigestion, debility, frequent and violent catarrhal af- 
fections, nervous headache, with morbid excitability, and very 
irregular action of the heart and arteries, and did not think 
that he could rely with any certainty on being able to attend 
Court in person; that he is general agent for Mrs. Grimes, 
now Mrs. Dennis, in the management of the affairs of her 
husband’s estate; that previous to her intermarriage with 
Dennis, she lived with witness, whilst he kept the books and 
papers of the estate, he consulted with her, and informed her 
generally of what was done ; that the conversation with Nick- 
elson was in 1842. 

The witness stated many other things which are deemed 
immaterial to the issues of this case, and which are therefore 
omitted. The plaintiff, for the sole purpose of rebutting the 
evidence of Whitten, introduced the record of a case in equity 
in Greene Superior Court, between the parties, but the record 
is neither copied in the bill of exceptions, or its substance 
stated, and cannot, therefore, be set out here. 

The testimony being closed, counsel for defendants re- 
quested the presiding Judge to charge the jury, that “if they 
believed the payment on the note, endorsed as having been 
made on the Ist of March, 1846, was made on that day, and 
it was the Sabbath day, it could not raise a binding promise 
to pay the debt, so as to take it out of the statute of limita- 
tions.” 

This charge the Judge refused to give, and counsel for de- 
fendant excepted. 

_ The presiding Judge, amongst other things, charged the 
jury 

“That it was not necessary for the promises to pay the 
debt to be in writing, and that the statute of limitations of 
1856 did not apply to this case; but if the payments were 
made on the note, by either of the parties in the firm of Wil- 
ley, Grimes & Co., at the time they are dated, and within 
the statute of limitations, the law will imply a promise to 
pay, and it need not be written.” 
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To this charge defendants excepted. 

The jury returned a verdict in favor of the plaintiff, for 
the amount of the note sued on. 

Counsel for the defendants then made a motion for a new 
trial, on the following grounds, to-wit : 

Ist. Because the Court erred in refusing to charge as re- 
quested by counsel for defendants, as hereinbefore set forth, 

2d. Because the Court erred in charging the jury as herein- 
before stated. 

3d. Because the verdict for the plaintiff is decidedly and 
strongly against the weight of evidence. 

4th. Because the verdict is contrary to law. 

The presiding Judge overruled the motion, and refused the 
new trial. The decision is the error alleged in the record in 
this case. 


T. R. R. Cops, and Waspen & NeEwms, for plaintiffs in 
error. 


Toomss, and A, H. STEPHENS, for defendants in error. 
By the Court.—Lyon, J., delivering the opinion. 


The main issue between the parties in this case is, whether 
the cause of action of defendants in error was barred by the 
statute of limitations at the commencement of the suit? and 
that depends, for the present, at least, upon the question, 
whether the credit endorsed on the note sued upon, of the 
date of 1st March, 1846, of one hundred dollars, is such an 
acknowledgment of the existence of the debt, at that time, 
as from which a valid promise to pay the debt, either ex- 
pressly or by implication, may be presumed, so as_ to consti- 
tute a new point, from which the statute should then begin 
to run anew? 

It is claimed by the plaintiff that it is not, for two rea- 
sons : 

Ist. That no such payment was in fact made at that time. 

2d. That if the payment was actually made, that it was 
made on Sunday—the first day of March, 1846, being the 
Sabbath day—and that no binding promise to pay the debt, 
either expressly or by implication, could be raised from a 
payment on that day, either to take the case out of the stat- 
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ute of limitations, or to make a new point from which the 
statute should begin to run, but that such acknowledgment, 
however explicit for that purpose, was void and of no effect. 

The first question is one of fact, and therefore more ap- 
propriately for the consideration of a jury ; and as there is a 
conflict of evidence on the point, we deem it best not to ex- 
press our opinion on it, especially as we shall send the case 
back on another point, when the same question will, or may, 
be submitted to another jury. 

As to the second question on that point, the plaintiff in 
error requested the Court below to charge the jury, that “ if 
they believed the payment on the note, endorsed as_ having 
been made on the first March, 1846, was made on that day, 
and it was the Sabbath day, it could not raise a binding 
promise to pay the debt, so as to take it out of the statute of 
limitations.” This charge the Court refused to give, and this 
refusal forms the main ground of complaint to the rulings of 
the Court in this case. 

The legal effect of a partial payment on an existing debt 
by a debtor is, not only to reduce the amount of the debt to 
that extent, but from that act the law implies an acknowl- 
edgment that the whole debt is due and owing, and from this 
acknowledgment a promise of payment is presumed that is 
binding on him who makes the payment, as well as all others 
standing in the same relation to the debt as himself. It is 
upon this principle or presumption, and none other, that a 
valid partial payment constitutes a new point from which the 
statute of limitations must run, instead of from the time 
when the debt first became due. And it is now too firmly 
established by judicial precedent to be shaken or overturned, 
although it has been gravely doubted by the most eminent 
judges and lawyers as an innovation by the Courts on the 
statute of limitations. But do these legal consequences or 
presumptions flow from a partial payment made on the Sab- 
bath day? Whether they do or not, depends entirely upon 
the question, whether the act so done on that day is prohib- 
ited by law? for if the act, that is, the payment on that day, 
was in violation of, or prohibited by law, then all contracts, 
obligations and promises, either express or implied, growing 
out of, or dependant on the act, is null and void, whether so 
declared to be by the law of which the act was in violation 
ornot, This has been the uniform ruling of the Courts, 
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where the common law is of force, since Drury vs. Defon- 
taine,1 Taunt., 135, where it is said by Lord Mansfield, 

“if any act is forbidden under a penalty, a contract to do it 
is now held void,” and such has been the constant doctrine 
of this Court. A familiar instance of which may be seen 
in the many adjudications in respect to the Statute of 32 
Hen. VIII, or “ The bill of Bracery or Buying of Titles,” 
as it is sometimes called. That act does not declare deeds 
made in violation of its provisions to be void, but affixed a 
penalty to the making or buying titles adversely to the pos- 
session. This Court uniformly held the deeds to be void, 
not because the law declared them to be so, but because the 
act was prohibited. If an act is prohibited or a penalty af- 
fixed by statute to the doing of an act, no valid contract, 
obligation or promise can be entered into, created or made, 
either expressly or by implication, that has its foundation in 
the violation of such law. The case put by counsel in the ar- 
gument, under the law against usury, is not an exception; 
for in that case, it is only the interest that is declared to be 
void ; the principal is expressly authorized by the statute to 
be recoverable. Now, was this payment of 1st March, 1846, 

that being the Sabbath, a violation of any law then in force 

in this State? We are clear that it was. The first clause of 
the second section of “An Act for preventing and punishing 
vice, profaneness and immorality, and for keeping holy the 
Lord’s day, commonly called Sunday,” approved March 4th, 

1762, is in these words : 

“No tradesman, artificer, workman, laborer or other per- 
son whatever shall do or exercise any worldly labor, business 
or work of their ordinary callings on the Lord’s day, or any 
part thereof; (works of necessity or charity only excepted ;) 
and that every person being of the age of fifteen years and 
upwards, offending in the premises, shall for every such of- 
fense, forfeit the sum of ten shillings.” 

Nickelson, the defendant’s intestate, to whom the payment 
was made, and to whom the note belonged, was at the time 
a merchant in the town of Geeenesboro’, aud the pay ment 
was made to him by Willey, on the Ist March, 1846, at the 
desk of Nickelson, in his store; and the further proof is, 
that that day was the Sabbath day. The cash-book of Nick- 
elson, that was in evidence, shows that he was daily (Sundays 
excepted) in the habit of receiving, collecting and paying out 
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money; that was his ordinary calling—his daily business, 
The receipt of this money on this note by Nickelson, as a 
payment to him, was in the exercise of his worldly business ; 
was a work of his ordinary calling—not of charity or neces- 
sity, and was therefore plainly and emphatically within the 
letter and spirit of the Act which it intended to prohibit and 
suppress. Hence, according to the rule we have stated, no 
valid and binding promise to pay the debt, either expressly 
or by implication of law, can be presumed from such illegal 
act; or if a new promise can be presumed, it is null and void, 
and does not take the case out of the statute of limitations, 
or constitute a new point from which the statute should be- 








sin to run. 

The Statute of 39 Car. IZ, chap. 7, sec. 6, enacts that “no 
person whatsoever shall do, or exercise, any worldly labor, 
business or work of their ordinary calliwgs upon the Lord’s 
day.” Under that statute, the British Courts have uniformly 
held, that all contracts or obligations made on that day, or 
which grew out of, and depended upon, acts done upon that 
day, in violation of the statute, were void, and could not be 
enforced. There has been some difference, at different times, 
and by different Judges, as to what acts done on that day 
were within the prohibition : for instance, it was held in some 
of the cases, perhaps the majority, that unless the act done, 
out of which the contract grew, was of the ordinary calling 
of the party to be affected by the act, that the contract was 
not void. In others, again, it was held that all contracts 
based upon acts done on the Sabbath day, of a worldly busi- 
ness, were void, (unless of charity or necessity,) whether of 
the ordinary callings of the parties or not. See Drury vs. 
Defontaine, 1 Taunt., 135; Tennell vs. Ridler, 11 Eng. C. 
L., 261; Smith vs. Sparrow, 12 Eng. C. L., 253; 52 Eng. 
C. L., 479. It is altogether unnecessary to inquire which 
class of these decisions is the better construction of the 
statute, as either of them is equally fatal to the defendants 
in error. Similar statutes to that of 29 Car. IT, ch. 7, see. 6, 
and of ours of 4th March, 1762, to enforce an observance of 
the Sabbath, have been passed by many of our sister States, 
and in all of them, I believe, when the question has been 
made, the Courts have held contracts made on that day to be 
void, whenever the acts done on which the contract depended 
were prohibited by the statute. O'Donnell vs. Sweeney, 5 
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Ala., 467; Dodson vs. Harris, 10 Ala., 569; Saltmarsh vg, 

Tuthill, 13 Ala., 402 ; Hussey vs. Roquemore, 27 Ala., 289; 
Bumgardner vs. Taylor, 28 Ala., 678; Towle vs. Larabee, 
26 Maine, 468; Frost vs. Hill, 4 N. H., 157; Lyon vg, 
Strong, 6 Verm., 219; Wright vs. Geer, 1 Root, 474; Fog 
vs. Abel, 2 Conn., 584; Story vs, Elbert, 8 Conn., 27; Adams 
vs. Hammell, 2 Doug., (Mich.,) 73; Sink vs. Clement, 7 
Blackford, 479; The City of Cincinnati vs. Rice, 15 Ohio, 225, 

But it is insisted that this was not a contract—not an ob- 
ligation to pay money, growing out of any agreement then 
made to do so, or of a thing done in violation of the Sab- 
bath day, but that it was a mere admission that the debt was 
then due; that it had not been paid, and that it was as com- 
petent to make such admission on that day as any other, and 
that when so made, it was as competent and legal to use such 
admission against the parties, as evidence of the existence of 
the debt at that time, as though it had occurred at any other 
time, and that to hold otherwise, is to hold that a party could 
not tell the truth on Sunday. 

/If it was true that the defendants only proposed to use the 
credit as evidence of an admission that the debt was then due 
and had not been paid, but was an existing debt, there could 
be no serious objection to it for that purpose; but that is not 
the use proposed to be made of this credit, but a much more 
important and extended one; and that is, as an acknowledg- 
ment of that character from which, in the eye of the law, 
a promise to pay the balance of the debt is presumed. As 
proof of the existence of the debt at the date of the credit, 
it was valueless; for it was a debt without the credit. It had 
not been paid, or barred by the statute, and so it could have 
been made to appear, whether a payment was made or not. 
The argument of counsel rests on the idea that anything that 
negatives the idea of payment, excludes the operation of the 
statute from the time the debt is proved to be in existence. 
Such an idea is altogether fallacious, for if allowed, it would 
wholly defeat the statute. This argument is in accordance 
with what the Courts at one time held, that an acknowledg- 
ment defeated the statutes by repelling the presumption of 
payment. Upon this construction it was held that an admis- 
sion would prevent the bar, although it was coupled with a 
refusal to pay and a distinct avowal to claim the benefit of 
the statute; but such a principle has long since been ex- 
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jloded, and it is now fully established that an acknowledg- 
ment to prevent the operation of the statute, must be so 
made as to amount, in the eye of the law, to a new premise, 
or from which the Court can presume a promise. Ang. on 
Lim., 218; -Tillinghast Bal., 190; Prince vs. Boisselet, 9 
8. & R., 1381; Hudson vs. Carrey, 11 Ib., 10; Baily vs. 
Baily, 14 Ib., 195; Dean vs, Pitts, 10 Johns, Rep., 195; 
Johnson vs. Beardslee, 15 Johns.,4; Martin vs. Williams, 
17 Ib., 331; Bangs vs. Hall, 21 Pick., 323; Perley vs. Lit- 
tle, 2 Greenl., 97 ; Atwood vs. Colburn, 4 N. H., 315. From 
these authorities it is safe to say, that mere proof of the con- 
tinued existence of the debt does not stop the running of the 
statute, but the acknowledgment must contain an express 
promise to pay, or be so unequivocal that the law will im- 
ply a promise; so that at last it is the promise, whether ex- 
press or implied, that saves the case from the operation of 
the statute, and nothing short of that. If then, the promise 
relied on to take the case out of the statute is made or in- 
ferred from an act done in violation of a public law, as this 
was, such promise is void, or rather the law will not pre- 
sume a binding promise from such illegal act. The identical 
question involved in this case was decided by the Supreme 
Court of the State of Alabama, in Bumgardner vs. Taylor, 
28 Ala. Rep., 787. In that case, suit was brought on two 
notes, to both of which the statute of limitatious was plead. 
The plaintiff to take the case out of the statute, proved the 
promise of the defendant to haul cotton to pay the notes. 
The promise was made on Sunday, and at the time, the stat— 
utory bar had atached to one of the notes; to the other it 
had not, but had before suit brought. On these facts, the 
Court held—Walker, J.: “The only question of this case 
which it is necessary for us to notice is, whether a promise 
made on Sunday will take a contract out of the statute of 
limitations? So far as this question is concerned, then, 
there is no distinction between a promise made in the words 
of the party and the promise which is implied from a dis- 
tinct admission of the justness of the debt and a liability to 
pay it. It would be unreasonable to place the promise in- 
ferred from an admission upon a more favorable footing for 
the creditor than a promise destinctly and designedly made.” 
And after reciting the decision of that Court in Hussey vs. 
Roquemore, 27 Ala., 289, the Court adds: “The question in 
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this case is settled by the principle involved in that decision, 
and that the judgment of the Court below ruling the promise 
void and ineffectual to take the case out of the statute of 
limitations, because made on Sunday, should be affirmed,” 
In Hussey vs Roquemore, the debtor promised an agent of 
the plaintiff, on Sunday at church, that if he would not sue 
him on the plaintiff’s debt to the next term of the Court, he 
would pay it. The plaintiff acted on this promise, and did 
not sue. Subsequently on suit brought, the plaintiff relied 
on this promise. The Court decided that it was void, and 
not binding on the defendant, because made on Sunday, in 
violation of a statute of that State that prohibits all “world- 
ly labor, business or employment, ordinary or servile work 
(works of necessity and charity only excepted) on the Chris- 
tian Sabbath;” to which is affixed a penalty of two dollars 
for each offense against the same. 

Counsel for the defendant in error refers to Sanders vs, 
Johnson, 29 Ga., 528, as an adjudication of the question in- 
volved in this case. We do not think so. The decision in 
that case was put upon the ground expressly, that the case was 
not within the provisions of the Act of the 4th March, 1762, 
This we hold to be within the letter and spirit of that Act. 

The charge requested ought to have been given If the 
credit was made on Sunday—and it is not denied but that 
it was—it cannot serve to prevent the statutory bar from at- 
taching to the debt. 

Plaintiff in error also excepted to the charge of the Court 
as given; “that it was not necessary for the promises to pay 
the debt to be in writing, and that the statute of limitations 
of 1856 did not apply to this case.” But this point was 
withdrawn by counsel for plaintiff in error, in the argument. 





J UDGMENT.—Therefore, it is considered and adjudged by 
the Court, that the judgment of the Court below be reversed, 
upon the ground that the Court erred in refusing, upon the 
request of counsel for defendant, to charge the jury that if 
they believed the payment on the note endorsed as having 
been made on the Ist of March, 1846, was made on that day, 
and it was the Sabbath day, it could not raise a binding prom- 
ise to pay the debt so as to take it out of the statute of lim- 
itations. 
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CODY vs. CODY eé al. 


1. Three persons being sued as partners on a promissory note, signed by 
a firm name, and one of the three having pleaded ‘‘non est factum,’’ 
whilst the other two made default ; one of the two, so in default is in- 
competent on the score of interest, as a witness, to prove the liability 
of the party pleading non est factum, 

2. Three persons being partners in mercantile business, evidence that 
one of them sold out his interest in the stock of goods on hand, but 
not in the notes, accounts, and other assets of the firm, to a fourth 
party, who formed a new mercantile partnership with the other two 
under a different firm, style and name, is not per se proof of a dissolu- 
tion of the first partnership. 


Debt, in Warren Superior Court. Tried before Judge 
THOMAS, at the October Term, 1860. 


The facts and questions presented by the record in this 
case are as follows, to-wit : 

Benjamin G. Cody brought an action against James Cody, 
Jesse M. Roberts and Alphonzo B. Rogers, alleging, that as 
partners, they were indebted to him the sum of money due 
upon a promissory note, of which the following is a copy: 


“One day after date, we promise to pay B. G. Cody or 
bearer, four hundred dollars, for value ree’d. Dee. 15th, 
1856. Copy, Rogerts & Co.” 


The defendants, Cody and Rogers, set up no defense to 
the action, whilst Jesse M. Roberts resisted a recovery against 
him, on the ground: that no such firm as that of Cody, Rob- 
erts & Co. existed at the time the note sued on was given ; 
said firm having been dissolved on the 2d of February, 1856, 
of which the plaintiff had notice ; that said note was not given 
for any debt due by said firm, or for any consideration passing 
or existing between the plaintiff and said firm, and that the 
note was executed without any authority, express or implied 
of the said Roberts, and is not his act and deed. 

On the trial, plaintiff introduced the note as evidence, and 
then closed. 

The defendant, Roberts, then introduced Thomas S. Hund- 
ley as a witness, who testified: That about the 6th of Feb- 
ruary, 1856, the witness purchased the interest of the defen- 
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dant, Jesse M. Roberts, in the stock of goods then on hand, 
and belonging to the mercantile firm of Cody, Roberts & Co, 
which had existed some time in Warrenton, and which was 
composed of the defendants; that after the purchase, Roberts 
had nothing to do with tke defendants, Cody and Rogers, 
either in buying or selling goods; but that said Cody and 
Rogers were engaged in business under the firm, name and 
style of “Cody, Rogers & Hundley ;” that plaintiff was 
elerk for both firms, and aided in taking stock at the time 
Witness bought Roberts’ interest ; the witness does not know 
whether the firm of Cody, Roberts & Co. was ever dissolved 
or not, but does know, that Roberts had nothing to do with 
said firm after the purchase aforesaid, except to collect and 
pay debts; the witness only bought the interest of Roberts 
in the goods, and not in the notes, accounts or other assets 
of the firm; the old firm kept their books in the back room 
of the store of the new firm, and collected and paid debts at 
that place; all the partners of the old firm had free and con- 
stant access to the books, and Roberts was often there, assist- 
ing in making settlements on the books; the book offered in 
evidence, is the cash book of the old firm, and contains en- 
tries in the hand-writing of all the partners; the last entries 
in it in 1858, are in Roberts’ hand-writing, and so are the 
entries on the last two pages ; witness has made entries in the 
cash book at the request of Roberts, and when some of the 
last entries were thus made by witness, Roberts said the pay- 
ments were made by him out of his private fund; the sign 
board of Cody, Roberts & Co. remained over the store door 
some time after the purchase by witness of the interest of 
Roberts in the goods of the old firm, such a thing being 
common in the town of Warrenton ; the note sued on was 
signed by the defendant Rogers. 

The plaintiff then offered as evidence, the depositions of 
the defendant Alphonzo B. Rogers, to prove that the note 
sued on was given by him for money borrowed, with the 
knowledge and consent of the defendants to pay off a note on 
them in bank, and that the money was so applied. 

Upon objection made, the depositions were excluded on the 
ground that the witness was incompetent to testify on the 
score of interest in the event of the suit. 

The plaintiff then tendered in evidence, the record of a suit 
and judgment, in Warren Superior Court, in favor of John 
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S, Reid against Cody, Roberts & Co., founded on a note 
signed by Cody, Roberts & Co., of a subsequent date, to the 
note sued on in this case, counsel for plaintiff undertaking at 
the same time, to show by other proof, that said judgment 
was paid off by the defendant Roberts. 

Upon objection made, this record was also excluded. The 
record thus excluded is not copied in the brief of evidence. 

The plaintiff also offered as evidence, a note signed “Cody, 
Roberts & Co.,” payable to John 8. Reid or bearer, for 
$531 24, dated 16th of April, 1857, and due the first of De- 
cember thereafter, which was likewise, upon objection made, 
repelled by the Court. 

The testimony being closed, the presiding Judge charged 
the jury : “That if they believed the testimony of the witness, 
Hundley, they must find for the defendant Roberts; and that 
the facts appearing from the cash book, might be considered 
as against the truth of Hundley’s testimony, but if, notwith- 
standing the entries in the cash book, they believed that 
Hundley spoke the truth, and was not mistaken, then they 
ought to find for the defendant Roberts.” 

The jury returned a verdict in favor of the plaintiff, against 
the defendant Cody, and Rogers for the full amount of the 
note, and for the defendant Roberts with costs of suit. 

Counsel for the plaintiff then moved for a new trial on the 
grounds : 

Ist. Because the Court erred in rejecting the depositions 
of Rogers offered by plaintiff as hereinbefore stated. 

3d. Because the Court erred in rejecting the record of the 
suit and judgment between Reid and Cody, Roberts & Co., 
as before set forth. 

3d. Because the Court erred in the charge which he gave 
to the jury as aforesaid. 

This motion was overruled, and the new trial refused, and 
the writ of error in this case is prosecuted for the purpose of 
reversing that decision. 


E. H. Porrie, and Waspen & NeEums, for plaintiff in 
error. 


Isaac B, Hurr, for defendant in error. 
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By the Cowrt.— JENKINS, J., delivering the opinion. 


This was a statutory action, brought upon a note signed 
“Cody Roberts & Co.,” against three persons respectively 
named Cody, Roberts & Rogers, who are alleged to consti- 
tute the firm represented by that name and style. Cody & 
Rogers. made no defense, Roberts plead non est factum, and 
upon the issue presented by that plea, the case (quo ad the 
liability of Roberts,) turned. The jury rendered a verdict in 
favor of Roberts, and counsel for plaintiff below moved for a 
new trial on the following grounds : 

That the Court erred in pejenting the testimony of the de- 
fendant Rogers, offered by the plaintiff to prove the li: ability 
of Roberts, on the ground that the witness had an interest, 
adverse to his co-defendant Roberts, which made him i incom- 
petent ; 

That the Court erred in rejecting, when offered as evidence, 
by plaintiff, the exemplified copy of the record of a suit 
brought by one Reid, against the same defendants on a note 
signed with the same firm name, after the date of the note 
now sued on, wherein judgment was obtained against all the 
defendants ; ‘and also in rejecting the note so sued on; ; plain- 
tiff at the same time, stating to the Court that he expected 
to connect with that documentary testimony, evidence that 
the defendant Roberts, paid that judgment. That the Court 
erred in charging the jury, that if after weighing all the evi- 
dence relied upon by plaintiff’s counsel, as conflicting with 
the testimony of the witness Hundley, and with the position 
that the partnership had been dissolved, prior to the date of 
the note in suit, they believed the witness Hundley, they 
ought not to find against the defendant Roberts. The ap- 
plication for a new trial was refused, and each ground over- 
ruled. To these several rulings of the Court below, plain- 
tiff excepts. 

1. There were three defendants, two of whom, Cody & 
Rogers, made no defense; their liability was not contested. 

3y the "verdict of the jury, the liability to pay the note was 
fixed upon those two, the defendant Roberts being exoner- 
ated. But the plaintiff offered Rogers, one of those two, asa 
witness to establish the liability of Roberts, co-extensive with 
his own, and that of the other non- resisting defendant. Had 
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this testimony been admitted, and had it satisfied the jury, 
that in law, Roberts was equally liable with the others, that 
verdict would have been rendered against the three. How 
would that change in the verdict have affected the interest of 
Rogers, the witness? As the record now stands the two de- 
fendants, Cody & Rogers, are liable inter se, each for one- 
half the debt. In the other result, (that sought by the testi- 
mony of Rogers,) the three defendants would have been liable 
inter se, each for one-third the debt. Was it his interest to 
reduce his liability from one-half to one-third the debt? In 
legal contemplation it certainly was, and therefore the ruling 
of the Court below, excluding his evidence was correct. 

The exemplification of the record in the case of Reid vs. 
these defendants, the rejection of which is the grievance of 
the second exception, does not appear in the brief of evidence. 
Not being a record between the same parties, but offered as 
evidence to establish a fact, which the plaintiff insists was in 
issue in both cases, it becomes important, in the adjudication 
of this point to know what issue, or issues were made in that 
case, and this we cannot know without a view of the plead- 
ings—an inspection of the record. We therefore decline to 
decide this point because not properly presented in the record 
before us. 

2. The remaining exception is to the charge of the Court, 
regarding the effect of Hundley’s testimony. The Court very 
fairly directed the attention of the jury to so much of plain- 
tiff’s evidence as conflicted with Hundley’s testimony ; and 
having done so, charged them that if, notwithstanding this 
conflicting evidence, “they believed Eundley, they ought not 
to find against Roberts.” ‘This is equivalent to saying, that 
taking the testimony of Hundley, per se, it was sufficient, if 
the jury believed him, to exonerate Roberts. Certainly no 
view of the question more favorable to the charge of the 
Court can be taken ; and in this view we consider it. 

The evidence establishes the fact that a copartnership had 
existed between the three defendants, under the firm of Cody, 
Roberts & Co., anterior to the execution of the note in suit. 
That the note was made by one of the firm in the firm-name, 
is not disputed. Roberts sought to evade liability by prov- 
ing a dissulution of the partnership prior to the date of the 
note, and Hundley, the witness upon whom he relies. 

Does Hundley directly and in terms prove a dissolution of 
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the partnership? On the contrary, he says twice, he does 
not know that that partnership was dissolved. Rises he, then, 
testify to any fact from which the dissolution necessarily re- 
sults as an inference of law? The defendant, Roberts, in- 
sists that he does, and relies upon this portion of the testimo- 
ny briefly stated, viz: 

That early i in 1860, the witness bought from the defendant, 
Roberts, his interest in the stock of woods, held at that time 
by Cody, Roberts & Co., and formed a copartnership with 
Cody & Rogers, under the firm of Cody, Rogers & Co., which 
last firm carried on a trade in the same store previously oc- 
cupied by Cody, Roberts & Co. That the last mentioned 
firm never afterwards sold goods. ‘That in the transaction 
between witness and Roberts, witness did not purchase Rob- 
erts’ interest in the accounts, notes and assets of the firm of 
Cody, Roberts & Co. That Cody, Rogers & Roberts contin- 
ued to use the back room of the store-house for the purpose 
of collecting and paying debts, and winding up the business, 
in which each participated—each making entries in the 
books. 

This evidence simply establishes the fact that at a given 
time, the firm of Cody, Roberts & Co., ceased to buy and sell 
goods—had no common property in any stock in trade as dis- 
tinguished from other property. But it is apparent they had 
a common interest still in the fruits of that trade; that they 
jointly possessed all other assets of the firm; that they all 
participated in the collection of debts due them, and in the 
payment of debts due by them ; that they had equal access 
to, and control of the assets and books of the firm. Now, a 
partnership, after the firm cease to buy and sell goods, may 
well be, and often is, continued for the purpose of winding up. 
They often borrow money in the firm name to facilitate the 
winding up. 

We think, therefore, the evidence of Hundley was insuffi- 
cient to exonerate Roberts—that there was error in the charge 
of the Court below, and for this cause reverse the judgment. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be re- 
versed, on the ground that the Court erred in not granting a 
new trial upon the third assignment of error in the motion for 
a new trial, viz: That the Court erred in charging the jury, 
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that if, after weighing all the evidence relied on by defendants’ 
counsel as conflicting with the testimony of Thomas 8. Hund- 
ley, and with the position that the partnership has been dis- 
solved, they believe the testimony of said Hundley, they 
should find for the defendant Roberts; this Court holding 
that the testimony of said Hundley does not show a dissolution 
of the partnership styled Cody, Roberts & Co. 





GHOLSTON vs. GHOLSTON, 


1 A party to a libel for divorce, who may be dissatisfied with the jirst 
verdict, has a legal right to move that the verdict be set aside, and a 
new trial granted. 

2. Commissions to take the depositions of witnesses, in answer to inter- 
rogatories, having been returned into Court, and opened more than 
one day before the cause was called for trial, a party who, upon in- 
spection of the papers so returned endorsed upon them certain objec- 
tions in writing, (for causes other than irrelevancy,) but does not call 
the attention of the Court to them before the cause is submitted to the 
jury, is not entitled to be heard upon them, when, in the progress of 
the cause, the depositions are offered in evidence. The objections 
must not only be ‘‘ taken,’’ but ‘‘ determined,’’ before the cause is sub- 
mitted to the jury. The onzs is upon the party objecting, to invoke, in 
due time, the judgment of the Court upon his objections. 

3. The. charge of the Court below (incorporated into the opinion) cor 
rectly expounds the law of divorce, in such a case, upon all the points 
made against it in the bill of exceptions. 

11. The sending with the jury, to their room of a written charge, as de- 
livered from the bench, is incorrect practice. 

12. The Court below commenced the final charge to the jury before 
twelve o’clock on a Saturday night, and concluded it after that hour. 
The jury remained in their room until after the Sabbath had passed 
away, and then returned their verdict: 

Held, That this does not vitiate the verdict, notwithstanding there may 
be reason to believe that they came to an agreement on the Sabbath 
day, and notwithstanding the Judge caused the jury, by consent of 
parties to come into Court on the Sabbath, but upon the withdrawal 
of the consent by one party, remanded them before the verdict had 
been read. 

13, A jury having had the case in charge for several hours, and being 

VoL, xxxI—41, 
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unable to agree, were informed by the sheriff in whose custody they 
were, that ‘‘ unless they should agree speedily, the Judge would take 
them with him to Elbert county, and that he (the Judge,) was making 
preparations for that purpose :’’ 

Held, That this was a sufficient ground for setting aside the verdict and 
awarding a new trial, even though the representations made by the 
sheriff be untrue. 

e 
Divorce, in Madison Superior Court. Tried before J udge 
THomas, at the March Term, 1860. 


Jane Gholston filed a libel in Madison Superior Court ask- 
ing a divorce from James 8. Gholston, her husband, on the 
ground of cruel treatment, alleging: That the said James §, 
habitually used harsh and indecent language to, and of, the 
libellant; that he imposed upon her laborious domestic 
drudgeries, which his pecuniary means and _ circumstances 
did not justify; that he encouraged his children to treat 
her with disobedience and disrespect ; that he taunted her, 
with his preference for other, and younger women, and that 
he attempted illicit intercourse with another woman ; that he 
shook a cow-hide over libellant, and actually threw her out 
of the house; that after repeated incivilities and insults, as 
well as a disregard of his obligations as a husband, he whip- 
ped the libellant with a cow-hide, and compelled her to seek 
safety and refuge elsewhere. 

Appended to the libel, is a schedule of the property owned 
by defendant at the time of the separation, which schedule is 
verified by the affidavit of the libellant, in which she states: 
That that portion of said property owned by defendant at 
the time of the marriage, is worth nine thousand dollars, and 
that portion owned at the time by the libellant is worth ten 
thousand. 

The defendant, in his answer, denies the allegations of the 
libel, and resists the application for a divorce. 

Inasmuch as there is no allegation in the record that the 
finding of the jury was contrary to the evidence, it is deemed 
unnecessary to give the evidence in this statement. 

The libellant offered as evidence, the answers of various 
witnesses, taken by commissioners, some of which were ob- 
jected to by counsel for the defendant, on the ground that 
one of the commissioners was the agent of the libellant, and 
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biased in her favor; and that the commissioners consulted 
another agent of the libellant during the time the witnesses 
were answering the interrogatories; and that the answers 
were not swornto, Others were objected to, on the ground 
that the witness’ name was not subscribed to the answers ; 
and that the commissioners had not written their names in- 
side of the package, but simply across the seals on the out- 
side. Others were objected to on the ground: That the 
names of the commissioners were not inserted in the commis- 
sion; and that the package was not sealed up with ‘separate 
seals, but only pasted up, as envelopes usually are; and that 
there was no seal inside the package, and only the letters 
“eom” written on a line below the commissioners’ names. 

All these objections were written on the envelopes contain- 
ing the testimony, and were dated the 6th of March, 1860, 
whilst the trial commenced the 9th of March, 1860. None 
of the objections were determined before the case was sub- 
mitted to the jury ; wherefore, the presiding Judge overruled 
the objections, and admitted the testimony. 

The entire charge of the presiding judge, as well as the 
charges which he refused to give, as requested, and the quali- 
fications which he made tosuch requests, are all given in the 
opinion of the Court, and are therefore omitted here. 

When the Court concluded the charge, it was about half 
hour past midnight, Saturday night, or thirty minutes, A. 
M., Sunday. The Court remarked to the jury that they 
could consider of their verdict then, or wait in their room till 
Monday morning before commencing their investigation, just 
as they liked. The jury then retired and the Court took a 
recess 

At about three o’clock, P. M., on Sunday (same day) the 
jury sent for the Judge, came down into their box, and in- 
formed him that they had agreed upon their verdict. Objec- 
tion being made to the reception of the verdict at that time, 
the jury were ordered back to their room, and on Monday 
morning following, came into Court with a verdict in favor of 
the plaintiff for a total divorce, five thousand dollars, and 
costs, which verdict was then delivered and recorded. 

Whereupon, the Court adjourned until the fourth Monday 
in July thereafter. 

During the adjourned term of the Court, which com- 
menced on said fourth Monday in July, the defendant, by 
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his counsel, moved the Court to set aside said verdict, and to 
grant a new trial, on the following grounds, to-wit: 

1st. Because the Court erred in permitting the plaintiff to 
read in evidence, against objection by the defendant, the de- 
positions of Martha and Elizabeth C. Echols, Edna Gentry, 
Maria Herring, Francis Woods, Henrietta Tiller, and Celia 
Carrington. 

2. Because the Court erred in ruling that the plaintiff had 
a right to introduce in evidence her own sayings, spoken at a 
time when, as the witness, Poss, testified in answer to de- 
fendant’s question as to his having complained to plaintiff 
about her marriage with defendant, he told her she ought to 
have a marriage contract. 

3d. Because the-Court erred in charging the jury, that 
what constitutes cruel treatment, in the meaning of the law, 
is a question of law for the Court. 

4th. Because the Court erred in charging the jury, that if 
a husband inflicts on the wife, by force or violence, bodily 
pain or suffering, and especially degrading pain or suffering, 
such as cow-hiding or whipping, this would be cruel treat— 
ment. But this, and such as this, is not all that constitutes 
cruel treatment. The commission of acts which outrage the 
feelings of modesty and decency, such as threatening to com- 
mit, or attempting tocommit, adultery, or cursing, ~ abusing, 
or using insulting and approbious language, when done be- 
tween husband and wife, whether by the husband to the wife, 
or by the wife to the husband, and in the knowledge or com- 
ing to the knowledge of both; these also, if persisted in 
and unatoned for, constitute cruel treatment. Now, if you 
believe from the evidence, that the defendant, previous to the 
bringing of this suit, has been guilty of either of these kinds 
of cruel treatment, without sufficient justification, you ought 
to decree by your verdict, either a total or conditional divorce. 

5th. Because the Court erred in charging the jury, that 
when a woman sues her husband for a divorce, on the ground 
of cow-hiding or whipping her, he cannot justify by showing 
approbious or abusive language on her part, because it is not 
like conduct in the language of the law. 

6th. Because the Court erred in charging the jury: You 
will inquire from the whole evidence, do you believe he cow- 
hided her? If he did, she is entitled to a divorce on that 
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ground alone—no evidence being brought before you of like 
conduct to that on her part. 

7th. Because the Court erred in charging the jury, that 
all instances of misconduct on his (defendant’s) part that you 
believe to be true, from the evidence, ought to be considered 
by you as to whether you will make the divorce, if granted, 
more favorable to her (plaintiff.) 

8th. Because the Court erred in charging the jury, that if 
they should find a partial divorce, they might give the plain- 
tiff a portion of the property, belonging to the defendant, as 
her own, to do with as she pleased. 

9th. Because the Court erred in refusing to charge the 
jury in the language requested by the defendant, that if 
they believed, from the testimony, that the defendant was 
guilty of any mistreatment or cruelty towards plaintiff, and 
that after such treatment or cruelty was brought to her no- 
tice, she still voluntarily lived with him, this is evidence go- 
ing to show that she consented to such treatment or waived 
her rights under it ; and if she did consent to it, or waive her 
rights under it, then she cannot claim a divorce on that ground. 

10th. Because the Court erred in refusing to charge the 
jury as requested, that if the libellant was consenting tactily 
to the whipping defendant gave her—if he gave her any— 
though such consent was not known to the defendant at the 
time, then she is not entitled to a divorce for that cause. But 
the Court, after remarking to the jury that the above was 
good law, charged them, at the request of plaintiff’s coun- 
sel, that there is no evidence of any consent in this case. 

11th. Because the Court erred in sending out with the 
jury the written charge—the whole charge being in writing— 
and all going out together. 

12th. Because the case was partly tried upon the Sabbath 
day—the Court having charged the jury, and the jury hav- 
ing retired and considered and determined upon their verdict 
on that day. 

13th. Because the jury were improperly influenced to agree 
upon a verdict speedily on Sunday by representations, that 
unless they should agree speedily, the Judge would carry 
them with him to Elbert county, and that he was making 
preparations for that purpose. 

In support of the 12th and 13th grounds of the motion, 
defendant’s counsel presented the following affidavits : 
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GEORGIA—Mapison County: 


Personally appeared in the open Superior Court of said 
county, William H. Saye and Lorenzo D. Ferguson, who 
being duly sworn, depose and say: That they served as 
special jurors on the trial of the case of Jane Gholston vs, 
James 8. Gholston—libel for divoree—tried at the regular 
March Term, 1860, of said Court, and that it was about half 
hour past twelve o’clock, A. M., Sunday, when the Judge 
concluded his charge, and the jury retired to consider of 
their verdict, that said verdict was considered of, determined 
upon, written out, and signed on Sunday ; that previous to 
their determination upon said verdict, the jury were informed 
by the officers having them in charge, that unless they should 
make up their verdict speedily, they would be carried out of 
the county and kept upon the jury until they should agree; 
that the Judge had so said, and had engaged a conveyance 
for that purpose ; and that said verdict having been so made 
up and signed, the jury came into Court about three o’clock, 
P. M., on Sunday, to deliver the same, but that objection 
being made to the reception of the verdict at the time, it 
was written over and delivered into Court after twelve o’clock, 
A. M., on Monday. W. H. SAYE, 

L. D. FERGUSON. 


Sworn to and subscribed in open Court, 24th July, 1860. 
J. M. SKINNER, Clerk. 


GEORGIA—Mapison County: 


In the open Superior Court of said county, personally ap- 
peared William T. Moon, who, being duly sworn, says, on 
oath, that he was Sheriff of Madison county at the regular 
March Term, 1860, of said Court, and as such, attended the 
jury engaged in the trial of the divorce case between Jane 
Gholston, libellant, and James 8S. Gholston, defendant, and 
that having understood from the Judge and others that the 
jury would be carried to Elbert county unless they should 
speedily agree upon a verdict, he (deponent) communicated 
this information to the jury on Sunday, and was informed by 
them that they had not then agreed upon a verdict, and that 
in a few hours thereafter, to-wit: about three oclock, P. M., 
on that day the jury informed the Court that they had 
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ee upon a verdict, and came out of their room to deliver 
WM. T. MOON, Sheriff. 
a to and subscribed in open Court, 24th July, 1860. 
Test: J. M. Skinner, Clerk. 


The Court held up the decision of the motion for a new 
trial until the September Term, 1860, of the Court, at which 
time he rendered his decision, overruling the motion, and re- 
fusing the new trial, As to the second ground taken in said 
motion, the Judge certifies this to be the state of facts, to- 
wit: Wm. L. Poss had been introduced by plaintiff. On 
cross-examination, he said: Plaintiff is my mother ; her gen- 
eral character is not that of a very disagreeable person to 
live with; after her marriage with defendant, I don’t know 
that I complained of her, but I told her she ought to have 
had a marriage contract; plaintiff offered to prove by the 
witness the balance of the conversation with his mother, 
which the Court decided he could do after objection made by 
defendant’s counsel ; defendant’s counsel then moved to with- 
draw the question and answer as their evidence, which was 
objected to by plaintiff’s counsel; the Court allowed the 
question and answer to be withdrawn, and then being with- 
drawn, the Court refused to allow plaintiff’s counsel to ask 
about the balance of the conversation; couhsel moving for 
this new trial must have failed to read over these notes, which 
were filed in the Clerk’s office and subject to their inspection 
for more than four months. 

The refusal of the presiding Judge to grant a new trial is 
the error complained of. 


T. M. DANIEL, for the plaintiff in error. 


Hunter & AKERMAN, for the defendant in error. 

By the Court.—JENKINS, J., delivering the opinion. 

This was a libel for divorce, filed by Jane Gholston, against 
James S. Gholston, for a divorce, a vineulo matrimonii, upon 
the ground of cruel treatment. At the March Term, 1860, 
of the Superior Court of Madison county, the cause came on 
for trial, and a verdict was returned granting a total divorce 
between the parties, and providing for division of the prop- 
erty between them. 

A motion for a new trial was made by counsel for defend- 
ant, on sundry grounds, which will hereafter be considered. 
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After argument, the Court below refused the rule absolute 
for a new v trial, and plaintiff’s counsel excepted, insisting on 
each ground taken, and assigning error upon the ruling of 
the Court on each. 

1. In the Court below, a preliminary question was raised 
by the respondent to the rule nisi, upon which she moved to 
dismiss the rule, viz: “That the defendant cannot move fora 
new trial after the first verdict, and before the second, in a 
case where a total divorce is granted—the verdict, in such 
case, not being final as to him, and the law itself giving the 
appeal, without its being demanded by the defendant.” The 
Court overruled the motion of respondent, and it is renewed 
here. 

It is erroneous to say that the law gives the defendant, in 
a libel for divorce, an appeal, as a matter of course. An 
appeal annuls the verdict from which it is taken, unless the 
appeal be dismissed by consent, or on motion for irregularity, 
the verdict goes for naught—accomplishes nothing. But the 
Constitution provides, that “divorces shall be final and con- 
clusive, when the parties shall have obtained the concurrent 
verdicts of two special juries, authorising,” etc. The first 
is as necessary to effectuate the divorce as the second. If 
there be any irregularity in the obtainment of the first, it is 
as important to the defendant that it be corrected, as a like 
irregularity in the second. The obtainment of the first ver- 
dict is an advance made, a position gained by the libellant ; 
it is half the work accomplished. If illegally rendered, it 
ought to be set aside ; but this can only be done by a motion 
made during the term at which the verdict was rendered. 
We hold that the Court committed no error in overruling the 
motion to dismiss the rule nisi. 

2. Certain depositions of witnesses, taken under commis- 
sion, in answer to interrogatories attached, and when the 
plaintiff proposed to read them in the progress of the trial, 
defendant objected, for reasons other than the irrelevancy of 
the evidence. Plaintiff replied, that the commissions had 
been in Court, opened, and subject to inspection more than 
one day before the commencement of the trial, and that all 
objections then urged were bad in law, unless “taken and 
determined before the case was submitted to the jury.” 

Defendant rejoined, that the objections had been written 
out upon the envelopes to the commissions severally, before 
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the cause was submitted to the jury, and must have been seen 
by plaintiff or her counsel. 

The Court held that, in the language of the law, the ob- 
‘ections must he “taken, and determined before,” etc., and 
that the onus was upon the party objecting, not only to 
“take,” but to ask a determination of the objections before 
going to the jury. We hold this ruling correct. 

The exception taken to the overruling of the second ground 
in the motion for a new trial, is divested of all force by the 
explanation of the Court below appearing in the record, and 
therefore will not be considered. 

3. The 3d, 4th, Sth, 6th, 7th, and 8th grounds taken in the 
motion for a new trial allege errors in the charge given by 
the Court, as the exceptions cover nearly the whole of it. 

We overrule all the exceptions from the 3d to the 8th in- 
clusive, holding that, on all the points therein made, the 
Court gave the law in charge to the jury. 


“GENTLEMEN OF THE JURY: 


“We have arrived at the end of the investigation of this 
case, which has been necessarily long, tedious and compli- 
cated. During the whole of it, I have endeavored, to the 
best of my ability, to hold the scales of justice evenly be- 
tween the parties, and to give to each the amplest opportunity 
to lay their respective cases before you in the manner most 
satisfactory to themselves. Whether I have done thisor not, 
is subject to review by a higher tribunal. No mistake of 
mine can by any possibility injure either of these parties. 
The evidence and the points decided all exist in writing ; and 
this charge is put in writing in order that either party must 
have a correct statement of his grievance, if he chooses to 
appeal to that tribunal. And this reminds me to state to 
you right here, that while you alone can judge of the facts— 
while you alone can say what is true or what is false, you 
are bound by law to take the law from the Court; you are 
bound not to disregard the law as given you in charge by 
the Court, but you ought honestly and independently to en- 
force it according to the evidence. The reason and plain ne- 
cessity for this obligation on your part will be seen at once, 
When I remind you that while it is true that no mistake of 
mine can injure the parties, because my judgments can be re- 
vised and corrected, it is equally true that the parties have 
no remedy against any mistake of yours in matters of law. 
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No writ of error or bill of exceptions lies against you to the 
Supreme Court. If you, therefore, refuse to take the law 
from the Court, the injury to the parties may be totally with- 
out remedy. Our system of jurisprudence, therefore, ordaing 
and establishes—and wisely ordains and establishes—that the 
jury taking the law in confidence and good faith from the 
Court, shall limit themselves scrupulously to their appropri- 
ate functions, which are fully discharged where they find the 
truth of the facts, and honestly apply the law given in 
charge of the Court to those facts. 

‘This is a suit for a divorce, brought by a woman against 
her husband, a full statement of the grounds for which is con- 
tained in the declaration read to you by the plaintiff’s coun- 
sel. All these grounds, it is contended by the plaintiff, con- 
stitute what the law calls by the general name of cruel treat- 
ment. Thedivorce is not sought on any other grounds—none 
other is taken in the libel filed. Now, what constitutes cruel 
treatment, in the meaning of the law, is a question of law 
for the Court. If the husband inflicts on the wife, by force 
or violence, bodily pain or suffering, and especially degrading 
pain or suffering, such as cow-hiding or whipping, this would 
be cruel treatment. But this, and such as this, is not all 
that constitutes cruel treatment. The commissicn of acts 
which outrage the feelings of modesty and decency, such as 
threatening to commit, or attempting to commit adultery, or 
cursing, abusing, or using insulting and approbious language, 
when done between husband and wife, whether by the hus- 
band to the wife, or by the wife to the husband, and in the 
knowledge, or coming to the knowledge of both ; these also, 
if persisted in, and unatoned for, constitute cruel treatment. 
Now, if you believe from the evidence, that the defendant, 
previous to the beginning of this suit, has been guilty of 
these or either of these kinds of cruel treatment, without suf- 
ficient justification, you ought to decree by your verdict, 
either a total or conditional divorce; and whether you allow 
a total or conditional divorce, is a question exclusively for 
you to decide, from the evidence, and the evidence alone ; for 
the law says, ‘in case of cruel treatment on the part of one 
toward the other of the parties, the jury may, according to 
the circumstances of such case, determine whether the divorce 
shall be from the bonds of matrimony, or from bed and 
board ;’ the first part of which means a total divorce, and. 
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the last means a conditional or partial divorce. Evidence 
has been offered and admitted before you, tending to show 
these several sorts of cruel treatment; but whether you be- 
lieve the evidence or the charges to be true, from the evi- 
dence, is a question exclusively for you. It is your duty to 
examine well the evidence, and all the evidence on both sides, 
and let your verdict show what are your honest convictions 
on these points after having so examined it. 

“On the trial of a defendant for an assault, or assault and 
battery, opprobious words or abusive language, may amount 
to justification ; and if the defendant were on trial for whip- 
ping his wife, the question would arise, whether this provis- 
ion of the law applied to the case of a man whipping his 
wife? But such a question does not arise in this case. When 
a woman sues her husband for divorce on the ground of cow- 
hiding or whipping her, he cannot justify himself by show- 
ing opprobious or abusive language on her part, because it 
is not like conduct, in the language of the law. Abusive or 
insulting language by a woman to her husband is not like 
conduct with cow-hiding or whipping the wife by the husband ; 
but opprobious and abusive language, when used by the 
wife to the husband, outrages the feelings of modesty and de- 
cency as much as when used by the husband to the wife. 
Now, do you believe, from the evidence, she did this, or was 
guilty of conduct similar? If she did, she is not entitled to 
a divorce, either total or partial, on the ground of his curs- 
ing or abusing her, or threatening or attempting to commit 
adultery ; for it would all be like conduct, as the law terms it, 
both tending alike to hurt and wound the feelings. 

“Now, therefore, you will inquire, did he outrage her feel- 
ings as she complains? Next, did she outrage his as he com- 
plains? Is he guilty, and she not guilty, in this respect? If 
so, she ought to have a divorce. Are they both guilty, or 
she more guilty than he in the matter of insulting and wound- 
ing each other’s feelings? If so, you ought not to grant a 
divorce. 

“ Now, passing from this, you will inquire from the whole 
evidence, do you believe he cow-hided her? If he did, sheis 
entitled to a divorce on that ground alone, no evidence being 
brought before you of like conduct to that on her part. 
Though I have charged you that abusing and insulting him 
is not like conduct with cow-hiding her, and cannot be con- 
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sidered by you as a ground for refusing a divorce, if you be- 
lieve he cow-hided her ; yet, it may, and if true, ought to be 
considered as one of the circumstances of the case to deter. 
mine whether the divorce shall be from the bonds of matrj- 
mony, or from the bed and board, and all other instances of 
misconduct on her part that you believe to be true, from the 
evidence, ought to be considered as to whether you will make 
the divorce, if granted, less favorable to her, and all instances 
of misconduct on his part that you believe to be true, from 
the evidence, ought to be considered by you as to whether 
you will make the divorce, if granted, more favorable to her, 

“ With regard to the contrary and conflicting evidence in- 
troduced here, if you believe it to be contrary and conflicting, 
you must weigh it all, and the circumstances surrounding it, 
and decide according to the preponderance of evidence. This 
being a civil case, you are to decide according to the prepon- 
derance of evidence, and need not believe, beyond a reasona- 
ble doubt, any fact in order to find it true. 

“You must also bear in mind the difference between positive 
and negative evidence. When a witness says he saw a thing, 
that is positive evidence; when a witness says he did not see 
a thing, that is negative evidence. Now, when both wit- 
nesses are equally credible, and otherwise equally reliable, 
the positive evidence ought to prevail over the negative, and 
especially when the witness who testified negatively, not only 
that he did not see the thing, but also that he did not look 
for it. 

“ The defendant’s answer has been read before you, and you 
have heard his statements on his side of the case. To put 
in this answer and to read it to you was his clear right, for 
the law says: The defendant’s answer or defensive allegation 
in writing may extenuate, deny or contain as much matter, 
or as many circumstances in his defense, as he may think 
necessary and proper therein. But you must remember, this 
answer is not evidence, and must not be regarded by you only 
so far as it is sustained and proved by the evidence. You 
must look to the evidence, and the evidence alone, to decide 
how far you will find the answer true. 

“ With regard to the manner in which you will dispose of 
the property contained in the plaintiff’s schedule, you will 
first inquire how far that schedule is sustained by the evi- 
dence. Did the defendant own the property contained in 
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the schedule? Does he own it now? What is it worth? 
How much of it did he get by his marriage with the plaintiff? 
Having ascertained these points, if you conclude to grant a 
total divorce, you will further find from all the surrounding 
circumstances established by the evidence, how much of it 
will you give to the plaintiff, if any? How much of it will 

ou give to the defendant, if any? How will you divide it? 
‘All this you must find and decide by your verdict. The law 
leaves it to your discretion, and you must be controlled in 
your decision only by the evidence, and by the rules of jus- 
tice, equity and good conscience. 

“If you find and decree a conditional and partial divorce, 
you will still have to decide what separate maintenance and 
support you will allow to the wife. In this case—that is to 
say, is case of a conditional or partial divorce, the law says, 
the jury by their verdict or decree, shall make provision out 
of the property of which the husband may be possessed for 
such maintenance and support. The manner in which you 
shall do this, the law leaves entirely at your discretion. 
You may do this by giving her a portion of the property as 
her own, to do with as she pleases, you may do it by giving 
a portion to support her during life, or you may do it by de- 
creeing that the defendant shall pay to some officer, as the 
Clerk of the Court, or to some trustee to be appointed, a 
monthly, or quarterly, or annual allowance in money for such 
support or maintenance.” 

9. The 9th ground of the motion alleges error, in that 
the Court refused to charge the jury as requested. This was 
the charge requested, viz: “That if the jury believed, from 
the testimony, that the defendant was guilty of any mis- 
treatment or cruelty towards the plaintiff, and that after such 
treatment or cruelty, was brought to her notice, she still vol- 
untarily lived with him, this was evidence going to show that 
she consented to such treatment, or waived her rights under 
it; and if she did consent to it, or waive her rights under it, 
then she cannot claim a divorce on that ground.” It ap- 
pears from the record, that this charge was given to the jury 
by the Court, except that his Honor declined to say, that a 
wife living with her huband after ill-treatment received from 
him, is evidence that she consents to such ill-treatment, and 
we think he very properly excepted from his charge that por- 
tion of the request. 
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10. The 10th ground of the motion assigns error in this: 
That the Court, after having charged the jury as requested 
by defendant’s counsel, “that if the libellant was consenting 
tacitly to the whipping defendant gave her, (if he gave her 
any,) though such consent was not known to the defendant at 
the time, then she is not entitled to a divorce for that cause,” 
added at the request of plaintiff ’s counsel, “there is no eyj- 
dence of any consent in this case.” 

We think it better that Judges in charging juries, should 
abstain from saying to them, that there is, or is not, evidence 
in the case of this or that fact. But seeing nothing in this 
ease proving directly, or raising the presumption of such 
consent, we would not, for that cause, send this case back, 

11. The error complained of in the 11th ground, consists 
in the sending out of the written charge, as delivered to the 
jury. This we think an unsafe practice. The precautionary 
injunction to the jury not to read any part without reading 
the whole, is not a reliable safeguard against even an unin- 
tentional misuse of the document. Books from which the law 
is sometimes read to a jury by the Court, are not allowed to 
go to the jury, and yet, they might be sent with the portion 
read, plainly marked, and an injunction that if they opened 
the book, they must read all that was so marked, and no 
more. 

12. The 12th ground is, “that the case was partly tried 
upon the Sabbath day, the Court having charged the jury, 
and the jury having retired and considered, and determined 
upon their verdict on that day.” These appear to be the 
facts arising here. The Court was actually delivering the 
charge to the jury on Saturday night, when the hour of 12 
o’clock arrived, and the Sabbath day according to our com- 
putation of time, had commenced before he concluded. This 
may have been inadvertence, but, under all the circumstances, 
was certainly no very grave error. On the Monday follow- 
ing, the same Judge, was, by law, required to open and hold 
a Court in another county. Beyond the conclusion of the 
charge, and the sending of the jury to their room, nothing 
was actually done in open Court on the Sabbath day. The 
jury could not legally be discharged until Monday morning, 
and must therefore of necessity be sent to their room. In 
the course of the Sabbath day, perhaps about three o’clock, 
P. M., the Judge received a message from the jury, that they 
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had agreed upon their verdict, and the counsel of each party 
in the case being present, or having been summoned, con- 
sented to its reception by the Court. The Judge then went 
into the Court room and sent for the jury. Upon their en- 
trance, and before the verdict was read, one of the counsel in 
attendance retracted the consent he had given, that the ver- 
dict be received, and objected to it. The jury were then re- 
manded, and their verdict was not received until Monday 
morning. Whatever judicial action was had in the case on 
the Sabbath day, was either inadvertent or inevitable. Of 
the latter character was the retention of the jury in their 
room. That being unavoidable, it is inconceivable how they 
could have been restrained from thinking and speaking of 
the case. We think what transpired on the Sabbath was not 
sufficient to vitiate the verdict; holding, at the same time, 
that all Courts should abstain from the transaction of ordi- 
nary business on that holy day. 

13. The 13th, and Jast ground upon which the motion for 
a new trial was based, is, “ That the jury were improperly 
influenced to agree upon a verdict, by representations that 
unless they should agree speedily, the Judge would carry 
them with him to Elbert county, and that he was making 
preparations for that purpose.” This communication was 
made to them by the sheriff of the county, under whose offi- 
cial charge they had been placed. 

This conduct of the sheriff was a gross and flagrant viola- 
tion of his official duty. And, moreover, it cannot be lightly 
regarded, in considering the validity of the verdict. It is an 
inflexible rule of law, that after a jury shall have been 
charged with a cause, having had the law and the evidence 
placed before them, by or under the supervision and direction 
of the Court, all communication between them and the rest 
of mankind shall be suspended, except by permission of the 
Court, until they shall have been discharged from the case. 
It is of the last importance that this rule be rigidly enforced, 
to the end that the administration of justice may be both 
pure and free from the suspicion of impurity. The ascer- 
tainment that some unauthorized communication had been 
had with the jury, the nature and purport of which was un- 
known, ought to vitiate a verdict. How much more a known 
communication, calculated to intimidate jurors, to unsettle 
resolution, based upon fixed and well considered opinion—to 
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produce a conflict between a sense of duty and personal com. 
fort, convenience or interest. Here were men withdrawn 
from their families and their occupations, for the discharge 
of a public duty, with the confident expectation of being re- 
stored to their usual associations and employments at the 
close of the week. Being required to render a verdict ing 
cause submitted to them with unanimity, and being unable 
to agree in opinion, until that week had been spent and an- 
other had commenced, whilst in this state, (for such is the 
evidence,) the above communication is made to them by the 
ministerial officer of the Court, who professes that he “ un- 
derstood (it) from the Judge and others.” It matters not 
that the communication was untrue. Dare we assume that 
the jury received it as untrue? Dare we speculate upon the 
probable influence it exerted? They were threatened by an 
officer of the Court, (for that is the nature of the communi- 
cation,) who, in aid of the threat, proposes to have for it the 
high sanction of the Judge, with being thus carried away 
from their homes, their county and their business, and con- 
fined for an indefinite period in another county, unless they 
speedily agree upon a verdict. There are many men who 
would be more easily moved from an opinion or a purpose, by 
such a threat, than by the offer of a pecuniary bribe. We 
cannot be assured that the agreement, subsequently made, 
but unattainable before, was not effected by this communica- 
tion. The communication itself was clearly illegal; it was 
calculated to influence the jury, or some of them, and there- 
fore the verdict is not free from taint. We are reluctantly 
constrained, for this reason, to reverse the judgment of the 
Court below, refusing a motion to set aside the verdict and 
grant a new trial. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be re- 
versed, on the ground that there was an improper and illegal 
interference with the deliberations of the jury, after the 
Court had charged them in the case, by unauthorized com- 
munication with them of the sheriff of the county, and that 
the Court erred in not setting aside the verdict upon the 
thirteenth and last ground of defendant’s motion for a new 
trial. 
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BLACK e¢ al. vs. THORNTON. 


1. If a voluntary deed for slaves be signed, sealed and attested, but not 
then delivered by the donor to the donee, or to any other person for 
him, and if, before the delivery of such deed, a third person purchase 
said property from the sheriff who had levied on it as the property of 
the donor, advertised and exposed it legally to public sale, or from 
the grantor for a valuable consideration, such purchaser acquires a 
legal title to the slaves, as against the volunteers to whom the deed 
was delivered after such purchase, whether the purchaser had notice 
of such previous signing, sealing and attestation of the voluntary 
deed or not. And if there be doubt as to the time of the delivery, 
it is the province of the jury to determine whether it occurred before or 
after the sale for value. 

2. It is not error in the Court, after having charged the jury as to a pre- 
sumption arising under a giving state of facts, not amounting to posi- 
tive proof of the thing presumed, to add ‘‘ but this presumption is not 
conclusive. It may be rebutted by evidence, and it is for you to deter- 
mine, whether or not it has been rebutted.” 

3, A mere rumor or vague report brought to the knowledge of a pur- 
chaser for valuable consideration, at or before the purchase, that there 
was an outstanding claim, or conveyance, or by, or to whom made, is 
not such notice as will vitiate his title in favor of a volunteer. 

4, It is not error in the Court to charge the jury ‘‘that if they believe 
one of the witnesses sworn was called on by the parties at the time of 
the transaction, to bear witness to it, or was deliberately consulted by 
them, such circumstances are to be considered by the jury in favor 
of giving special weight to his evidence; but such circumstances are 
not conclusive, they may be overborne in the minds of the jury by 
others.”’ 

5. A party claiming title to property by deed of gift, is denominated a vol- 
unteer, and a subsequent purchaser for a valuable consideration, with- 
out notice of the voluntary conveyance, is preferred in law to the vol- 
unteer ; but if he had notice before he purchased, the volunteer will be 
preferred over him. 

7. In polling a jury, the better course is to begin with a distinct 
reading of the verdict returned, calling their attention to it, and then 
(calling them seriatim by name,) to compound to each the ques- 
tion, ‘‘what say you, Mr. Juror, is this your verdict, or is it not ?”’ 
But where there is a genuine verdict for the defendant, the question, 
‘‘Mr. Juror, do you find for the plaintiff, or for the defendant ?’’ is 
equivalent, and the polling legal. 

8. The jury being polled in this form, each juror answered, that he found 
for the defendant, but some four or five added, each for himself, to the 

VoL, xxx1—42, 
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response, that ‘‘ he was not satisfied,” or ‘* not fully satisfied,” oka 
‘he was not fully satisfied, but with the lights before him, found for 
the defendant: ”’ 

Held, 1st. That freedom from doubt, especially where the finding was for 
the defendant, is not required. 2d. That a verdict so rendered, ig 
unanimous and legal. 

9, Held, That under the circumstances of this case, a conversation 
between the donor and defendant in execution; his son who was the 
father of the donees, in the voluntary conveyance, (under age at its 
date, ) and who took himself, a usufruct in the property by the terms 
of the deed; the purchaser at sheriff’s sale, and a person, specially 
selected as adviser or Witness, occurring before the sale, by the sheriff, 
and referring to matters now in issue, was properly received in evidence, 
and considered by the jury in determining the question of notice of 
the prior conveyance, affecting the purchaser. 


Trover, in Elbert Superior Court. Tried before Hig 
Honor, Judge THomas, at the September Term, 1860. 


Lemuel Black and his wife Priscilla H. Black, formerly 
Priscilla H. Thornton, and Willis Scroggins and his wife, 
Martha E. Scroggins, formerly Martha E. Thornton, insti- 
tuted an action of trover against William T. Thornton, to 
recover damages for the alleged conversion of the following 
negro slaves, to-wit : Sina, nineteen years of age, and her two 
children, one about two years of age and the other an infant; 
Jacob, about fifteen years of age; * Seaborn, thirteen years of 
age ; Robin, eleven years of age ; Louisiana, nine years of 
age; Benaja, seven years of age; and Henry, alias Bose, 
eighteen years of age; which negroes the plaintiffs allege are 
their property, and are of the aggregate value of fifty - -one 
hundred dollars. 

The defendant, by his plea, denied the title of the plain- 
tiffs and also alleged that their right of action (if any) was 
barred by the statute of limitations. 

On the trial of the case in the Court below, the following 


evidence was adduced : 
EVIDENCE FOR THE PLAINTIFFS. 


An original deed of gift of which the following is a copy, 
to-wit : 
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«GEORGIA—ELBErT County: 

«Know all men by these presents, that I, Daniel Thornton, 
of the State and county aforesaid, do for the good will and affec- 
tion that I have for my grand-daughters, Martha E. Thorn- 
ton, and Priscilla H. Thornton, (daughters of William D. 
Thornton,) give to them a certain negro woman named Ann, 
and her child Sina, and their increase ; the said negroes to be 
used by the said William D. Thornton and his wife for their 
benefit, until the said Martha E., and Priscilla H. Thornton 
become of age. 

“Tn testimony whereof, I have hereunto set my hand and 
affixed my seal, this 17th day of November, 1838. 


his 
“ DANIEL 4 THORNTON.” 


mark, 

“Signed in the presence of EL1sAH JoneEs and Ipra H. 
CLEVELAND.” 

Ibra H. Cleveland testified: That said deed of gift was 
signed in his presence, and attested by himself and Elijah 
Jones as witnesses; that there was no one present but the 
witnesses to the deed and the maker ; that he saw no deliv- 
ery of the deed ; but afterwards and before the death of the 
maker, he saw the deed in the hands of Sarah Thornton, the 
mother of Martha E., and Priscilla H. Thornton; that the 
deed was written by Joseph Blackwell as the maker said, and 
that it was signed on the day it bears date; that the witness 
is the uncle of the female plaintiffs; that after the death of 
Daniel Thornton, and in the lifetime of Sarah Thornton, Reu- 
ben Thornton told witness that he was willing for the chil- 
dren, Martha E., and Priscilla H., to have the negroes if they 
belonged to them. 

Thomas J. Heard testified: That Sarah Thornton, wife of 
William D. Thornton, and mother of the female plaintiffs, 
handed him the deed of gift, in July, 1845, to give to the 
Clerk, Mr. Christian, to be recorded, which witness did ; that 
witness did not take the deed from the office, and did not see 
it again until a former trial of this case; that William D. 
Thornton by reputation is dead, and probably died before 
the commencement of this suit. 

Jacob M. Cleveland testified: That the negro woman Ann 
was born the property of witness’ father; that on the first 
Tuesday in January, 1829, the witness, as administrator of 
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his father’s estate, sold Ann at administrator’s sale; that at 
the sale, Sarah Thornton, wife of William D. Thornton, who 
was then unmarried, bought said negro woman Ann; after the 
intermarriage of Sarah and William D. Thornton, he owned 
the negro for six or seven years, and mortgaged her to Wil- 
liam A. Beck, or Beck & Clark ; she was sold under the mort- 
gage on the 25th of December, 1836, and bought by Beck, 

who shortly thereafter sold her to Duta Thornton ; after 
old Daniel Thornton bought the negro, the witness saw her, 
and the negro Sina in possession of William D. Thornton; 

that Sina was born in the possession of William D. T hornton, 
and the negroes remained in his possession from 1836, or 
January, 1837, until they were sold by the sheriff, during : all 
of which time, William D. Thornton lived on land of his 
father’s and cropped with him; old man Thornton had sey- 
eral negroes, whilst William D. had none in his possession 
but Ann and Sina; Martha E. Thornton was born in 1821, 
and Priscilla was born about the last of the year, 1834, or 
the first of 1835; Lemuel Black and Priscilla H. Thornton 
intermarried in the latter part of 1837, or the first of 1838, 
and before the commencement of this suit. 

John Adams testified ; That he knew the negroes Ann and 
Sina in the possession of Reuben Thornton ; Ann was Sina’s 
mother ; he also knew Jacob, and Seaborn, and Bose, all of 
whom were Ann’s children; having heard some talk of the 
deed of gift to the female plaintiffs for the negroes, the wit- 
ness raised a conversation with Reuben Thornton on the sub- 
ject, some time in the year 1852, whilst the witness was over- 
seeing for him; in the conversation Reuben Thornton told 
the witness that there was such a deed of gift, and that he 
knew it before he bought the negroes; witness then said, 
if that was the case the children, (meaning the female 
plaintiffs,) would gain the negroes, to which Reuben Thorn- 
ton replid, not in his life-time; the witness lived with Reu- 
ben Thornton three years, to-wit: in 1844, 1845, and again 
in 1851 or 1852; the witness did not swear on the former 
trial of this case, that the conversation with Reuben Thorn- 
ton occurred in 1847, or 1848, or 1849; nothing else of 
importance occurred in the conversation about the deed of 
gift ; Reuben Thornton did not say that the negroes would be 
his as long as he lived, and when he was dead and gone he 
did not care much about it ; no such expression was used; he 
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did not tell witness how, or when, or from whom, he obtained 
a knowledge of the existence of the deed of gift, except that 
he knew it before he bought the negroes; it has been seven 
or eight years since the hearing of the witness became bad 
like it is now; it first began to fail when he was ten years old, 
resulting from a rising in his ear ; he is now sixty years old; 
his hearing was so that he could understand common conver- 
sation last Spring, and ten years ago, and twenty years ago, 
and thirty years ago; he could hear common conversation 
when he had the talk about the deed of gift with Reuben 
Thornton ; he does not konw that he swore on the former trial, 
that his hearing became bad twenty years ago for the first 
time ; witness and Reuben parted like brothers, and were per- 
fectly friendly ; there never was any dificulty between them; 
witness once sued him in Elbert Superior Court about his wa- 
ges as overseer, the first time he served him as such, and had 
the cost to pay ; he does not recollect the date of the suit. 
Thomas J. Adams testified: That he knew the negro wo- 
mon Ann in Reuben Thornton’s possession, together with her 
children Sina, Jacob, Robin, Seaborn, Lauanna and Bose, 
who was called by another name not recollected by witness ; 
Sina had two children, one of which could walk, and the oth- 
er was a sucking infant when he lived with William T. Thorn- 
ton ; witness never saw any of the negroes in possession of Wm. 
T. Thornton, except Sina and her children ; witness lived with 
Reuben Thornton in the year 1852 or 1853; in the latter part 
of the year, witness told him that he had heard Mrs. Thorn- 
ton, wife of William D. Thornton say, that she had a deed of 
gift for these negroes,and he asked Reuben Thornton if it was 
so, to which he replied, that he know there was such a deed, 
and that he knew it before he bought the negroes; witness’ 
reason for asking Reuben Thornton about the deed was, that 
he heard Mrs. Thornton say, she had such a deed ; this is the 
reason given on a former trial ; witness was hauling and gin- 
ning cotton at the time, and does not think heswore on a for- 
mer trial that he was hauling corn; Scroggins name was 
not mentioned in the conversation, and witness does not re- 
collect giving as a reason for asking Reuben Thornton about 
the deed, that he had heard that Scrogging was about coming 
up to assert his claim ; Reuben Thornton said he knew of the 
deed before he bought the negroes, but that it would not pes- 
ter him in his life-time, and when he was dead it would not 
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pester him; witness is the son of John Adams, the other 
witness, 

Plaintiffs then proved the value of the negroes and their 
hire. 

The marriage of Martha E. Thornton and William Scrog- 
gins was admitted by counsel for defendant. 

The will of Reuben Thornton was read in evidence, from 
which it appeared that Ben, a negro, son of Ann, was willed 
to Benjamin Thornton, a Brother of Reuben Thornton, and 
that Henry, alias Bose, was bequeathed to Mrs. ‘Thornton, 
widow of testator. 

It was admitted that by some arrangement the defendant 
William T. Thornton, took Henry. 


EVIDENCE FOR THE DEFENDANT. 


An original bill of sale duly proved from Daniel Thornton, 
to Reuben Thornton, for the negroes Ann, Sina and Henry, 
dated 27th of April, 1841. 

An original fi. fa. issued from Elbert Superior Court in fa- 
vor of William B. Davis and John C. Douglas, against Wil- 
liam D. Thornton, Daniel Thornton and James Clark, dated 
October 1st, 1840, and founded on a judgment obtained the 
25th of September, 1840. 

On the fi. fa. was a levy on the negro Ann and Henry, as 
the property of Daniel Thornton, pointed out by:him, and 
dated the 10th of December, 1840. 

A copy of the “News and Planter’s Gazette,” a newspa- 
per published in Washington, Wilkes county, Georgia, dated 
the Ist of January, 1841, showing an advertisement of said 
negroes, Ann and Henry, for sale by the sheriff of Elbert 
county, under the levy and ji. fa. aforesaid, on the first Tues- 
day in February, 1841. 

There was an entr y on the fi. fa., showing that the proper- 
ty was sold pursuant to the levy to Reuben Thornton for four 
hundred and twenty dollars. The entry was dated 17th of 
March, 1841. The entry and the levy were both signed by 
William H. Adams, sheriff. The fi. fa. alsoshowed a receipt 
of the plaintiff’s attorney for $2 9910-10, and the tax and 
jury fee, and also of the Clerk for his cost. 

An original bill of sale from William H. Adams, sheriff, 
to Reuben Thornton, in which the ji. fa., levy, advertisement 
and sale aforesaid, were all recited, and the negroes conveyed 
to Reuben Thornton, the purchaser, 
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William H. Adams testified: That he was sheriff of El- 
bert county at the time of the levy and sale, and that all the 
proceedings shown by the fi. fa., levy, advertisement and bill 
of sale, occurred as shown by the papers; that he speaks 
from the papers and not from his memory, but is satisfied 
that the facts and proceedings occurred, because it was his 
invariable custom whilst sheriff, to see that all his papers and 
entries exhibited the truth. 

Plaintiff’s counsel moved to rule out this testimony of Wil- 
liam H. Adams, on the ground, that although he seemed sat- 
isfied that the facts existed as he testified, yet his assurance 
of their truth was bottomed on the papers alone, as he had 
no recollection on the subject at all. 

The objection and motion were overruled. 

Jeremiah S. Warner testified: That he recollected the sale 
by sheriff Adams of a negro woman as the property of Daniel 
Thornton, but could not locate the time; if he had spoken 
from memory, he would not have placed the time so far 
back as the papers showed it ; on the day of, and previous to 
the sale of the negroes by the sheriff, Rueben Thornton call- 
ed on witness to hear a conversation between him and Daniel 
Thornton, and William D. Thornton, in which Rueben stated 
that it was rumored, that old man Daniel Thornton, had giv- 
en the negroes levied on, to William D. Thornton’s children, 
and if that was true, he would have nothing to do with the 
purchase ; that if there was to be any after-clap, he wanted 
nothing to do with the property; that if the property was 
sound, good property, he was willing to buy it, otherwise he 
would not. To this Daniel Thornton and William D. Thorn- 
ton both replied, that there was nothing of any such gift; 
the old man said, he had intended to give the negroes to 
William D., or William D.’s children, but that he could not 
do so; that William D. had ruined him, and caused him to 
pay out more money than the property amounted to; witness 
remarked, that if there had been a conveyance by will, it 
could be revoked, if by deed, it could not be revoked ; in 
answer to which, all protested that there was no conveyance, 
and insisted on Rueben’s buying the negroes, as he had part 
of the family, and they preferred that he should own them, 
rather than any one out of the family ; this conversation was 
but a little while before the negroes were put up to sell; the 
witness does not recollect when old man Daniel Thornton 
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died; his wife outlived him, and was named Sarah, as was 
also William D.’s wife. 

The plaintiff’s counsel objected to all that part of Warner’s 
testimony relating to the sayings of Rueben, Daniel and Wil- 
liam D, Thornton, and the witness. 

The objection was overruled, and the testimony admitted, 

The testimony of John Adams and Thomas J. Adams, as 
taken down by the Court on a former trial was read, for the 
purpose of showing, as it did, that there was a conflict be- 
tween their testimony, given on a former trial of this case, 
and that given on the last trial, especially as to dates of con- 
versations, identity of expressions, etc., etc. 

The defendant then read in evidence the record of a case 
in Elbert Superior Court, in which John Adams was plain- 
tiff, and Rueben Thornton was defendant, commenced 19th of 
October, 1847, and judgment against the plaintiff for $36 
562 cost, dated 26 of September, 1848. The only cause of 
action alleged in said case was, that the plaintiff Adams had 
given to the said Rueben his note for forty dollars, to indem- 
nify said Rueben for going security for the son of said Adams 
to one Norman, and that Adams had paid said note to said 
Rueben, when in fact his said son had paid said Norman. 


EVIDENCE FOR PLAINTIFFS IN REBUTTAL. 


The original writ, note and judgment, from which the ex- 
ecution under which Ann and Henry were solid, issued, from 
which it appeared, that the note sued on was dated the 19th 
of December, 1838, and the judgment, dated the 25th of 
September, 1840. 

The will of the old man Daniel Thornton, bequeathing to 
his wife Sarah, the land on which he then lived, during her 
life or widowhood, then to William D. Thornton, as trustee 
for his children, to be divided at his death. All the remain- 
der of his property was bequeathed to his wife for life or 
during widowhood; then to be divided into equal shares ; 
one to be held by said William D., as trustee for his children, 
to be equally divided amongst them at his death; the other 
share to be held by William Bell, as trustee for his wife 
during her life-time, and then to her children equally. 

It was admitted that old man Daniel Thornton died in 
1847; that his wife survived him several years, and that she 
then had the land, and four or five negroes, household and 
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kitchen fnrniture, etc, which came from her husband’s 
estate. 

The defendant then introduced the inventory of old man 
Thornton’s estate, showing that his personal estate was ap- 

raised on the 24th of April, 1846, at the aggregate sum of 
3,909 22, including in the appraisement nine negroes. 

The evidence being closed on both sides, the presiding 
Judge charged the jury as follows: 

“The plaintiffs Black and his wife, and Scroggins and his 
wife, claim the negroes in controversy, under a deed of gift 
alleged to have been made by Daniel Thornton on the 17th 
of November, 1838. ‘The first point of inquiry is, did Daniel 
Thornton own the slaves Ann and her child Sina, at the date 
of the deed? If he did, he had a right to convey the slaves 
and their increase by deed of gift. The next point is, are 
Priscilla H. Black and Martha E. Scroggins, the Priscilla H. 
Thornton and Martha E. Thornton mentioned in the deed ? 
If so, they and their husbands are entitled to assert in a Court 
of justice whatever right the said females have under the 
deed of gift. The foundation of the plaintiffs’ case, is the 
deed of gift, which has been admitted in evidence for your 
consideration. Is that deed genuine, and. was it made by 
Daniel Thornton, as it purports to be, and at the date there- 
of? If so, its effect in law is to convey such an estate to the 
two daughters, as they cannot take, or sue for, until both of 
them become of the lawful age of twenty-one years ; I there- 
fore further charge you as matter of law, arising from this 
paper, purporting to be a deed of gift, that the statute of lim- 
itations would not run against either of the daughters, until 
both of them are of the lawful age of twenty-one years. 
Therefore, if you believe that this action was brought within 
four years after the younger daughter became of age, neither 
of the daughters are barred of their rights by lapse of time. 
The next point to be considered is, does the defendant hold the 
negroes in controversy under his father’s will, and did he, the 
defendant, convert them to his own use at any time within 
four years before the bringing of this suit? If the defendant 
sold the negroes, or if he worked them and used them as his 
own, this would be evidence of a conversion of them to his 
own use. If he worked the negro Sina as his own, and her 
children were in his possession, that would be evidence of a 
conversion of her and her children also, and these evidences 
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of conversion would be sufficient in law, if there was no other 
evidence to controvert it. Now, does the evidence show al] 
these points to exist in favor of the plaintiffs according to the 
law as already stated to you by the Court? If so, you ought 
to find for the plaintiffs the value of the slaves, with reason- 
able hire, according to the evidence, for the time the defend- 
ant has had the slaves in his possession, and since he sold 
them, if you believe he sold them, unless he has shown some 
lawful grounds to defeat the plaintiffs’ claim, and of this, that 
is, whether the defendant has shown any such lawful grounds, 
you will next inquire. The defendant contends, that the 
deed of gift, if it ever existed, was not delivered to the parties 
to whom it conveyed the property, or either of them, until 
after it was sold by the sheriff as the property of Daniel 
Thornton, and until after Daniel Thornton had conveyed it 
to Reuben Thornton. The law on this point is, that a deed 
of gift is of no effeet or validity until it is delivered, either to 
the parties in interest, or to some one of them, or to some 
one else for them. It conveys property or rights only from 
the time of its delivery, and not from the time of its date: 
Therefore, if you believe from the evidence that the sale was 
made by sheriff Adams, or by Daniel Thornton to Reuben 
Thornton, or by either of them, and that such sale was made 
before the deed was delivered by the maker, Daniel Thorn- 
ton, to the parties in interest, or some one of them, or to some 
one else for them, then the plaintiffs cannot recover in this 
ease, whether Reuben Thornton had notice of the deed or not. 
But the truth of this, as well as of every other fact in the 
case, is a matter for your consideration. The simple fact 
that the word delivery is not used in the deed, does not in- 
validate it. You must decide from the evidence whether it 
was delivered or not. The fact that it comes here into Court 
in the possession of a party interested under it, is evidence 
that it was delivered. It is important, however, to decide in 
this case, whether the deed was delivered before or after the 
alleged sheriff’s sale. Now, the jury must get at that fact 
by the circumstances in the case which bear on the point. 
What was the purpose of the deed? How far apart did the 
donor and donees Jive? When was it first found in the pos- 
session of any party interested under it? Look to these and 
all other circumstances in evidence going to show an early or 
alate delivery. If the voluntary deed from Daniel Thornton, 
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and‘on which the title of the plaintiffs occurred, was found in 
the custody of Sarah Thornton, wife of William D, Thornton, 
who took an interest under the same, it is to be presumed that 
the deed was duly delivered, and in immediate execution of 
the purpose for which it was made. ‘This presumption is not 
conclusive, it may be rebutted, and it is for you to say, from 
all the evidence bearing on the point of the time of delivery, 
whether it has been rebutted. If it was delivered to W. D. 
Thornton or his wife, or to either of his daughters named in 
it, that would be a good delivery as to all the parties benefi- 
cially interested under the deed of gift. The next ground on 
which the defendant resists a recovery by the plaintiffs is this: 
that even if Daniel Thornton did convey to plaintiffs the 
property in dispute, in the year 1838, and even if the deed 
was then delivered, still, if Rueben Thornton, for a valuable 
consideration, without notice of the deed of gift, he Rueben 
Thornton by such subsequent purchase took a good title to 
the negroes in dispute. These are the positions contended 
for by counsel for the defendant. The law on this point is 
this: when a party takes or claims property under a deed 
of gift, he or she is what the law calls a volunteer, that is to 
say, they paid nothing for the thing they claim. 

Such a party, that is to say a volunteer, must yield to a 
party who claims under a younger or subsequent conveyance, 
for a valuable consideration without notice of the prior claim. 
If he had notice of the prior deed of gift, then the law does 
not require the volunteer to yield to him. Notice may be 
either actual or constructive, If the party claiming under a 
deed of gift, records it, or it is recorded according to law, 
this is constructive notice, and sufficient notice. But there is 
no evidence that Rueben Thornton had such notice, for there is 
no evidence that this deed of gift was recorded according to 
law? It appears from the Clerk’s entry on the back of it 
that it was recorded, but not that it was recorded according 
to law. Actual notice is actual information conveyed to the 
party personally of the existence of the deed of gift. The 
question for you is, did Rueben Thornton have this actual 
notice. To show that this notice was received by Reuben 
Thornton, the plaintiffs introduce the testimony of John 
Adams and Thomas J. Adams, and to show the contrary, the 
defendant introduces the testimony of Jeremiah S. Warren. 
It is for the jury to weigh this evidence, and to determine 
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whether there is a conflict between the Adams’ on the one 
hand, and Warren on the other. It is your duty to reconcile 
the testimony of these witnesses with each other, so as to 
make the whole stand if you candoso, There is nothing in 
the testimony of the Adam’s on the one part, and Warren on 
the other part, necessarily in conflict ; the whole of it may be 
true. It is for the jury to say whether the conversation tes- 
tified to by Warren was not itself notice of the voluntary out- 
standing title relied on by the plaintiffs, or what it did demon- 
strate. In connection with this matter, the Supreme Court 
says: “notwithstanding that conversation, Rueben Thornton 
may have received reliable information of the existence of 
this deed of gift.” They state this, not to induce you to be- 
lieve that he did, or did not receive such reliable and certain 
information, but only as a reason for correcting one of the 
errors of this Court. I will here also bring to notice for the 
consideration of the jury, the presumption against the bona 
fides of the purchase at sheriff’s sale, arising from the war- 
rantee deed which Rueben Thornton took from Daniel 
Thornton to support the title by purchase at the sheriff’s sale 
of these same negroes. But this presumption is not conclu- 
sive; it may be rebutted, and it is for the jury to say, 
whether it is rebutted in the evidence. The actual notice re- 
quired by law to make invalid a subsequent purchase, must 
be given at or before such subsequent purchase. No notice 
given to Rueben Thornton after he purchased would invali- 
date his purchase. A mere rumor brought to the knowledge 
of Rueben Thornton, at or before the sale, or a general re- 
port that there was an outstanding claim or’conveyance with- 
out defining the nature of the claim or conveyance, by, and 
to whom made, ete., is no notice to Rueben Thornton. After 
considering all the evidence, if you believe Ruebea Thornton 
had actual notice, of the prior deed of gift, and that the de- 
fendant took the property by gift or bequest from Rueben 
Thornton, then the defendant cannot defend himself on the 
ground that his father bought for money without notice. If 
on the contrary, you believe that Reuben Thornton did not 
have this actual notice, and that he bought for a valuable 
consideration, then he took a good title, and his son by gift 
or bequest from him, would also have a good title. The ne- 
groes mentioned in the deed, are only Ann and her child Sina, 
but if the plaintiffs have made out their claim and right to 
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recover Ann and Sina, according to law and evidence, they 
have an equal right to recover their natural increase, all of it, 
that you believe the defendant converted into his own use be- 
fore the bringing of this suit. When the testimony is con- 
flicting, (if you believe after looking into it, that any part is 
conflicting, (the jury may consider which is the most natu- 
ral and probable, and decide accordingly. They should also 
take into consideration the capacity and intelligence of differ- 
ent witnesses, and if they believe that one of the witnesses 
was called on by the parties at the time of the transaction, to 
bear witness to it, or was deliberately consulted by them, such 
circumstances are for the jury to consider in favor of giving 
special weight to testimony of such witness. But such cir- 
cumstances are not conclusive, but may be overborne in the 
minds of the jury by others. If you cannot reconcile the 
testimony of the Adams’ with that of Warren, and should be 
of the opinion that it is conflicting, then the only issue is, 
not whether Warren heard what he relates, but also whether 
the facts stated by him are sufficient to make you believe that 
the Adams’ did not speak truly, or were mistaken in the mat- 
ter stated by them. ‘The testimony of Waren relative to a 
conversation between himself, Reuben Thornton, Daniel 
Thoruton and William D. Thornton was not admitted before 
you to show the truth of what was stated by any of the par- 
ties to that conversation. If it were used for such a purpose, 
it would be only hear-say as to these plaintiffs. It was ad- 
mitted only for the purpose of showing the fact, that such a 
conversation did take place, in order that that fact might be 
urged in the consideration of the case, and to have such 
weight as the jury might believe it entitled to. If Reuben 
Thornton had notice of the prior conveyance, although it was 
denied by William D. Thornton and Daniel Thornton, still 
he is bound by the notice, and did not get a good title by his 
purchase. The jury are to determine whether he had this 
notice or not, by all the facts of the case. You are to come 
to your decision from the evidence, and the law given you in 
charge, and from no other sources. You must understand 
the Court as expressing no opinion whatever as to the facts ; 
of these you alone must judge. If in your opinion, there is 
an irreconcilable conflict in the testimony, you must base 
your decision on the preponderance of evidence. You need 
not believe any part of it to be true beyond a reasonable 
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doubt, in order to find it trae, but you need believe it only to 
a reasonable certainty.” 

At the close of the foregoing charge, counsel for the plain- 
tiffs requested the Court to charge the jury as follows, that 
is to say : 

“The jury must be satisfied from the circumstances in tes- 
timony, that the deed from Daniel Thornton to plaintiffs was 
made to defraud creditors or purchasers, before they can set 
it aside, even if there were no notice to Reuben ‘Thornton 
prior to the sale.” 

The Court refused so to charge. 

Plaintiffs counsel also requested his Honor to charge the 
jury as follows, to-wit: 

“Unless the voluntary deed to plaintiffs was fraudulent, it 
vested in them an interest in the property so soon as it was 
delivered, which could not be destroyed by any sale made by 
Daniel Thornton, the maker, or by any officer selling the 
property as his,” 

The presiding Judge gave the charge with the following 
qualification, to-wit : “The right of the plaintiffs would not 
be destroyed by the subsequent deed by Daniel Thornton or 
the sheriff, but the fact, if it be a fact, that Reuben Thorn- 
ton took such subsequent deeds for a valuable consideration, 
without notice of the prior deed of gift, would destroy their 
right to sue him, or any person holding under him, for the 
property.” 

The jury came into Court with a verdict “for the de- 
fendant.” 

Before the verdict was received and entered as such, coun- 
sel for plaintiffs moved the Court to poll the jury, which mo- 
tion the Court granted, and the jury were polled. 

When the tenth juror was called, and was asked the ques- 
tion: “How do you find for the plaintiffs or for the defen- 
dant?” he answered, “I am not fully satisfied, but I could 
find no other verdict with the lights before me.” The juror 
was again asked the question, and answerd as follows: “I 
don’t know that I can answer that question.” 

The presiding Judge then said to the jury: “The verdict 
not appearing to be unanimous, you must retire, gentlemen, 
and bring ina unanimous verdict. I trust, gentlemen, that 
you will not consider that either the Court or the counsel, 
have detained you thus long, on a matter in which you have 
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no interest, merely to harrass you. Weare all doing merely 
our duty which the law compels us to perform. It is my du- 
ty to receive no verdict that is not unanimous ; and Mr, Har- 
man having answered to the question, “ How do you find, for 
the plaintiffs or for the defendant ?” “that he don’t know 
that he can answer the question,” neither agrees or disagrees 
to the verdict. The law, though, requires that he agree to it, 
and he not agreeing, you have nothing to do but to retire to 
your room, and let him, and others that agree with him, con- 
vince you that you are wrong. You must dicuss and delib- 
erate. For that purpose you are sent out. Retire, gentle- 
men, and make up your verdict.” 

The jury returned the same verdict as before, and at the 
request of plaintiffs’ counsel the jury was again polled. 

Counsel for plaintiffs requested the Court in polling the 
jury, to ask each juror whether the verdict was his verdict, 
and had the approbation of his judgment, which request the 
Court refused. 

Counsel for plaintiff also requested the Court to require 
each juror to answer for himself, and without reference to 
what any of his fellows may have answered before him, and 
to request any juror, who shall say anything about being 
fully satisfied, to state whether he is fully satisfied with the 
verdict now. This request was refused by the Court, 

In polling the jury the second time, the same form of ques- 
tion was adopted as at first, in answer to which, seven of the 
jurors said: “for the defendant,” one said “I find for the 
defendant, but am not fully satisfied with the evidence before 
us;” one said, “I am not fully satisfied, but with the lights 
before me, I can find no other verdict but for the defendant; 
one said, “ I am not fully satisfied that I am right, but I find 
for the defendant ;” one said, “I did not understand you be- 
fore, I am not fully satisfied, but I find for the defendant ;” 
and one said, “I am not fully satisfied, but with the testi- 
mony we had before us, I find for the defendant.” 

The verdict was then received and entered as the unani- 
mous verdict of the jury 

Counsel for plaintiffs then moved for a new trial of said 
case on the following grounds : 

Ist. Because the verdict was not the unanimous verdict of 
the jury. 

2d. Because five of the jurors, when polled, in effect, denied 
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that the verdict was their verdict, and their answers show 
that the said verdict did not receive the approbation of their 
judgment. 

3d. Because the Court erred in refusing to poll the jury 
according to the form of question and requirement, request- 
ed by counsel for the plaintiffs as hereinbefore stated. 

4th. Because the Court erred in the remarks and instrue- 
tions which he made and gave to the jury in sending them 
back to their room after the first polling, and also erred in 
giving them any instruction at all at that time. 

5th. Because the Court erred in allowing the verdict to be 
entered on the minutes, 

6th. Because the Court erred in refusing to charge the 
jury as requested by counsel for plaintiffs, and adding the 
qualification to the charge as requested, and hereinbefore 
set forth. 

7th. Because the Court erred in permitting the witness, 
Jeremiah S. Warren, to testify as to the sayings of Rueben 
Thornton, Daniel Thornton, William D. Thornton, or him- 
self, as set forth in the brief of the testimony. 

8th. Because the Court erred in allowing the fi. fa., the 
newspaper, and the testimony of William H. Adams, to go to 
the jury as evidence. 

9th. Because the charge of the Court, was contrary to 
law, and not sustained or authorized by the evidence. 

10th. Because the verdict is contrary to law, and contrary 
to and not authorized by the evidence. 

11th. Because the verdict is against the weight of evidence, 

This motion was overruled, and a new trial refused, and 
the writ of error is prosecuted in this case to reverse that 
decision. 


VANDUZER AND WASDEN & NELM«s, for plaintiffs in 
error, 


Hunter & AKERMAN, for defendant in error. 
By the Court.— JENKINS, J., delivering the opinion. 
This was an action of trover for slaves, tried at the Sep- 


tember Term, in 1860, of the Superior Court of Elbert 
county. 
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The plaintiffs relied upon a deed of gift from Daniel 
Thornton, dated 17th November, 1838. 

Defendant who claims under Rueben Thornton, relies, 
first: Upon a sheriff’s deed to Reuben Thornton for said 
slaves, reciting that they were levied upon by virtue of an 
execution against Daniel Thornton, and others, duly adver- 
tised and sold to Reuben Thornton as the highest bidder, on 
the first Tuesday in February, A. D., 1841. The fi. fa. 
with proper entries of these proceedings, and the advertise- 
ment were also in evidence. Secondly: Upon a bill of sale, 
with warranty of title from Daniel Thornton to Reuben 
Thornton, dated 27th April, A. D., 1841. He deduces title 
to himself by the last will and testament of his father, the 
said Reuben Thornton. Such is the documentary title, show- 
ing that both parties claim under Daniel Thornton. There 
was considerable oral evidence to support or invalidate the 
one title or the other. The plaintiffs rely upon the seniority 
of their title. Defendant attacks it upon the ground that it 
was a voluntary conveyanee—not delivered at the time of its 
execution; that there is no evidence when it was delivered, 
or that it was ever in the possession of either of the gran- 
tees, or of any other person than the grantor at any time an- 
terior to the sheriff’s sale, at which his testator purchased. 
He insists that he is entitled to hold the property, under the 
sheriff’s sale, against the plaintiffs, First : Because their deed 
was void for want of delivery. Secondly: Because if their 
deed was actually delivered before the sheriff’s sale, he, being 
a subsequent purchaser for a valuable consideration, without 
notice of the prior voluntary conveyance, should be preferred 
in law to the volunteers, 

There are sundry exceptions taken to the charge of the 
Court as delivered, and to the refusal of the Court to give 
certain charges as requested in writing by plaintiffs’ counsel. 
The charge itself, is given in extenso, and the exceptions set 
forth in the bill of exceptions, 

1, The first error alleged, consists in the charge, that if 
the jury believed, from the evidenee, that the sale was made 
by the sheriff, or by Daniel Thornton to Reuben Thornton, 
before the delivery of the deed of gift by Daniel Thornton, 
to the parties in interest, or one of them, or to some one else 
for them, then the plaintiffs cannot recover, whether Reuben 
Thornton had notice of the deed of gift or not; that it was 

VoL, XxxI—43, | 
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important to determine, in this case, whether the deed was 
delivered before or after the alleged sheriff’s sale; that if 
the voluntary deed was found in the possession of Sarah 
Thornton, (wife of Daniel Thornton) who took an interest 
under it, it is to be presumed that the deed was duly delivered 
and in immediate execution of the purpose for which it was 
made, but that this presumption is not conclusive—may be 
rebutted—and that it was the province of the jury to say 
whether or not it had been rebutted, and generally to consider 
and determine, from the evidence, all the facts involved jn 
this branch of the case. , 

Such is, in substance, the charge complained of, and we see 
no error in law contained in it. But it is said the Court 
assumed, in so charging the jury, that there was evidence 
before them of a character to rebut that presumption of law, 
when, in fact, there was none; and that this assumption, by 
the Court, misled the jury and deprived the plaintiff of the 
benefit of the legal presumption. 

This exception is not well taken. The evidence discloses 
the fact, that at the time of the signing of the voluntary 
deed no one of the donees was present, and that it was not 
delivered to any person for them. This is the evidence of 
one of the subscribing witnesses, and is unquestionably in 
rebuttal of the presumption that the deed was delivered in 
“ immediate” execution of the purpose, ete. 

It raises the contrary presumption, that the donor did not 
intend immediate delivery, otherwise he would have had one 
of the donees present to receive the deed, or have delivered 
it to some other person fur them. Again, the facts that the 
levy, advertisement, and sale by the sheriff (being all official 
and public acts) had induced no notice of the prior voluntary 
conveyance at the time of the sale; that at the time of the 
sheriff’s sale, the voluntary deed had not been recorded ; that 
there was no evidence of its having been in the possession of 
any of the donees, or out of the possession of the donor, un- 
til 1845, (four years after the sheriff’s sale) were all circum- 
stances proper to be considered and weighed against the pre- 
sumption of immediate delivery, or of delivery at any time 
anterior to the sale by the sheriff. Had the Court below 
failed to give the qualification complained of, injustice would 
have been done the defendant. 

2. The second error complained of is, that the Court, in 
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charging the jury, after calling their attention to “ the pre- 
sumption against the bona fides, of the purchase at sheriff’s 
sale, arising from the warranty deed which Reuben Thornton 
took from Daniel Thornton, to support the title by purchase 
at sheriff’s sale””—added, “ but this presumption is not con- 
clusive—it may be rebutted, and it is for the jury to say 
whether it is rebutted in the evidence.” 

It is said that the Court by this qualification, “ perverted 
the evidence, misled the jury and encroached upon their 
province,” etc. We are wholly unable to see in this, any 
perversion, misleading, or encroachment on the part of the 
Court. Doubtless it was argued in that Court, as here, that 
the subsequent warranty, obtained by Rueben Thornton, was 
no evidence of mala fides. Courts should always, in charg- 
ing juries, as to presumptions, be careful to inform them 
that they are not conclusive, that they may be rebutted, lest 
they should infer the contrary. A mind educated in the law 
would not require to be so guarded, but one not so educated, 
without the qualification, would very probably be misled by 
the proposition. The Court did not tell the jury that there 
was sufficient rebutting evidence, or any rebutting evidence ; 
but simply that the presumption urged by plaintiff’s counsel, 
might be rebutted by evidence, and referred the question to 
them. There is no error in this, 

3. The third assignment of error in the charge is, that the 
Court said to thejury: “A mere rumor, brought to the 
knowledge of Reuben Thornton, at or before the sale, or 
general report, that there was an outstanding claim or con- 
veyance; without defining what sort of claim or conveyance, 
to whom, or by whon, etc., is not notice to Rueben Thorn- 
ton.” 

The law is here correctly stated. The proposition is a 
simple truism, and the objection to the annunciation of it, 
that it was calculated to make the impression on the minds 
of jurors, that Rueben Thornton had no other notice, is 
forced and illogical. 

4th. The fourth assignment of error is, that the Court charg- 
ed the jury, “that if they believed that one of the witnesses 
was called on, by the parties, at the time of the transaction, 
to bear witness to it, or was deliberately consulted by them, 
such circumstances are to be considered by the jury, in favor 
of giving it special weight, but such circumstances are not 
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conclusive, but may be overborne in the minds of the jury 
by others.” This is simply suggestive to the jury, that they 
may well consider, whether or not, the fact of a person being 
specially called on by the parties to bear witness of what 
transpired between, or being specially consulted by them, 
was calculated to impress more strongly on his mind, what 
did transpire, and whether or not his recollection of the 
facts was more reliable than if he had been casually a wit- 
ness. It isa general rule, very generally expressed, to aid 
them in weighing evidence not applied to any one witness— 
and not, therefore, calculated to create an improper bias. If 
the jury applied it to the testimony of any one witness, that 
there was a case for the rule. If they did not, they were not 
misled. 

5. The next error assigned, is in the following charge to 
the jury: ‘“ When a party takes or claims property under 
a deed of gift, he or she is what the law calls a volunteer; 
that is to say, they paid nothing for what they claim. Such 
a party, (that is to say a volunteer,) must yield to a party 
who claims under a younger, or subsequent conveyance for a 
valuable consideration, without notice of the prior claim. If 
he had notice of the prior deed of gift, then the law does not 
require the volunteer to yield to him.” 

This charge, as affirmatory of a general rule of law, appli- 
cable to the case at bar, might readily be sustained by nu- 
merous authorities, but it is sufficient to adduce four decided 
cases which were binding upon the Court below, viz: Flem- 
iny vs. Townsend, 6 Ga. Rep., 103; Fowler vs. Waldrip, 10 
Ga. Rep., 350; Harper vs. Scott, 12 Ga. Rep., 125; Jordan 
vs. Pollock, 14 Ga. Rep. 145. 

We now add another on the point: 

Exception is made to the refusal of the Court to give cer- 
tain charges, asked for by the plaintiffs’ counsel. These are 
not set forth in the exceptions, but we have referred to them 
as elsewhere stated, and believing that they could not have 
been given in consistency with other portions of the charge, 
which we have already reviewed and approved, and would 
probably have made on the minds of the jurors the erroneous 
impression, that it was incumbent on the defendant to adduce 
proof of fraud in the making of the voluntary conveyance, 
other than the presumptive evidence furnished by the subse- 
quent sale, for a valuable consideration, to a bona fide pur- 
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chaser, without notice of the prior voluntary conveyance, we 
overrule this exception. 

7. When the verdict was returned and read, plaintiffs’ counsel 
asked that the jury be polled, and this was done. One of the 
jury answering that he could not say, whether he found for 
plaintiffs or defendant, the Court declined to receive the ver- 
dict, and remanded them to their room. 

They came a second time into Court with the same verdict, 
and were again polled. Exception is taken to the manner in 
which the question was propounded to each juror, viz: “Do 
you find for the plaintiffs or the defendant?” The better 
form of question would be, (following the reading of the ver- 
dict,) “What say you, Mr. Juror, is that, or is it not your 
verdict ?” But as there is no complaint in this case, which 
does not go to the whole verdict, we think the question, as 
put, equivalent, and therefore overrule the exception. 

8. But it is further excepted that the motion for a new 
trial should have been sustained, and the verdict set aside, on 
the ground that the answers made on the polling of the jury, 
show that the verdict: was not unanimous. 

The greater number of the jury answered simply that they 
found for the defendant. 

Some four of five added, either “that they were not satis- 
fied,” or “that they were not fully satisfied,’ or said, “that 
they were not satisfied, but with the lights before them, they 
found for the defendant.” 

They all, however, did say that “they found for the defen- 
dant,” which was the verdict readin the Court. Is it requi- 
site that to sustain a verdict, that a juror should be whol- 
ly free from doubt, should be “fully satisfied with it?” If so, 
what shall become of the cases turning upon a preponder- 
ance of evidence? Where the preponderance is not great, 
shall freedom from doubt be exacted ? Are such cases never 
to be decided ? 

In this case the jury pursued the course proper in the ab- 
sence of clear and satisfactory evidence; they left the parties 
as they found them; they conformed to the ancient maxim of 
the law, “portior est conditio defendentis.” The verdict was 
properly received and recorded. 

9. It is objected that the Court below erred in admitting 
the evidence of Jeremiah S. Warren, detailing the conversa- 
tion between Daniel Thornton, William D,. Thornton and 
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Reuben Thornton, relative to a prior voluntary conveyance 
of this property, and occurring immediately preceding the 
sheriff’s sale. Both parties claim under Daniel 'lhornton, 
William D. Thornton was the father and natural guardian 
of the grantees, (in the voluntary conveyance,) then under 
age, and took himself a usufruct for a time in the property, 
and was therefore the person to whom such a conveyance, if 
ever perfected, might naturally be expected to be delivered. 
Reuben Thornton being urged to buy the property at the im- 
pending sheriff’s sale, having heard a rumor that Daniel 
Thornton had previously conveyed it to somebody, or there 
was an outstanding title, in order to satisfy himself, goes to 
the two persons, most likely to be informed, taking with him 
a witness and asks information. Under all the circumstan- 
ces, we think this evidence was properly admitted, if for no 
other purpose, to throw light upon the question of notice, vel 
non, to the second purchaser, or the prior voluntary convey- 
ance. 

10. The only remaining exception is, that the Court erred 
in refusing a new trial, on the ground that the verdict was 
contrary to evidence, and to the weight of evidence. We 
cannot say that we are dissatisfied with this verdict. It is 
certainly not “stongly and decidedly against the weight of 
evidence.” It concurs with a previous verdict of a special 


jury. 
JUDGMENT.—Whereupon, it is considered and adjudged 


by the Court, that the judgment of the Court below be 
affirmed. 
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HOWELL vs. THE LAWRENCEVILLE MANUFAC- 
TURING COMPANY eé. al. 


To discharge securities to a note, by giving indulgence to the principal, it 
is necessary that the creditor should know the character in which the 
parties signed the paper. And it is error in the Court to assume that 
this fact has been proven, when there is a conflict of testimony upon 


the subject. 
(Judge Jenkins dissented.) 


Complaint, in Gwinnett Superior Court. Tried before 
Judge Hurcuins, at November Adjourned Term, 1859. 


This was an action brought by Evan Howell, against the 
Lawrenceville Manufacturing Company and Jesse Lowe, 
James Garmany and Merit Camp, to recover the amount due 
on a promissory note, of which the following is a copy: 


“$3,701 98. 

“ LAWRENCEVILLE, May 9th, 1856. 

“Thirty days after date the Lawrenceville Manufacturing 
Company will pay to Evan Howell, or bearer, three thousand 
seven hundred and one 98.100 dollars, value received, with in- 
terest from date. 

“J, S. PETERSON, 

Ag’t Law. Man’g Co., 
“JEssE Lows, Pres’t, 
“Jas, GARMANY, 
“Merit Camp.” 

There was a credit on the note of nineteen hundred dol- 
lars, dated 28th July, 1856. 

To this action the Lawrenceville Manufacturing Company 
and James Garmany set up no defense, but Lowe and Camp 
pleaded, that they were but the securities of the Company, 
and that Howell had indulged the Company to their injury, 
for a consideration, and that therefore they were discharged 
from liability on the note. 

The testimony adduced on the trial exhibited the follow- 
ing state of facts, to-wit: 

The note sued on was given for eighty bales of cotton. 
The cotton was purchased by Peterson, the Agent, for the 
use and benefit of the Company, and by the authority of the 
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Board of Directors. At the time the trade was made, it was 
agreed that the Agent should make a note, signed by him- 
self as Agent of the Company, and by Jesse Lowe, John 
Mills, Hiram R. Williams, Joseph P. Brandon, and James 
P. Simmons, who were the Directors. The Agent testified ; 
That all of the parties to the note, except himself, were 
stockholders in the Company, and signed the note as sure- 
ties only, but it did not appear in the evidence that the plain- 
tiff had any knowledge of the character in which the defend- 
ant signed the note; he was not present when the note was 
signed, and did not know whether Lowe, Garmany and Camp 
signed the note as sureties or joint makers; the note was 
signed and sent by mail to plaintiff’s son and Agent in At- 
lanta; Lowe was the President of the Company at the time 
the note was given; some time in September, 1856, the plain- 
tiff demanded payment of the balance due on the note, which 
the Company were at the time unable to pay, and it was then 
agreed by and between the plaintiff and the Agent, and Gar- 
many, who was then President of the Company, that the 
plaintiff would indulge the parties twelve months longer on 
the note, and in consideration of such indulgence, he should 
receive sixteen per cent. interest on the sum due; in further- 
ance of this agreement, a note was given by the Agent, with 
Garmany as security, for about one hundred and sixty dol- 
lars, payable to the plaintiff, upon which note one hundred 
dollars was afterwards paid. 

The testimony being closed, the presiding Judge, amongst 
other things, charged the jury: 

“That if they believed, from the evidence, that Lowe 
signed the note as President of the Company, to bind the 
Company, and not to bind himself individually, that he was 
not personally bound. 

“That the members of the Company, though interested 
therein, may -be the securities of the Company, and that 
though thus interested in the Company, they are entitled to 
all the rights of securities under other circumstances. 

“That if the jury should believe, from the evidence, that 
Camp signed the note as security, and that indulgence was 
given to the Company by the plaintiff, without the knowledge 
or assent of the security, the security was discharged.” 

The jury returned a verdict in favor of the plaintiff, 
against the Company, and Garmany, for the sum due on the 
note, and in favor of Lowe and Camp. 
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Counsel for plaintiff then moved for a new trial on several 
grounds, only one of which was considered by the Court, to- 
wit: 

That the Court erred in giving the charges before set 
forth. 

The motion for a new trial was heard at the March term, 
1860, and overruled by the presiding Judge, and his refusal 
to grant the new trial is the error assigned in this case. 


PEEPLES, and Cuark & LAMAR, for plaintiff in error. 
GREEN & Simmons, and WIny, contra. 
By the Court.—LuMPKIN, J., delivering the opinion. 


For the double purpose of simplifying and shortening the 
decision in this case, I shall confine myself to the third 
ground of alleged error in the motion of a new trial. The 
Court charged the jury: “That if they should believe, from 
the evidence, that Camp signed the note as security ; and if 
they should further believe that indulgence was given to the 
Company by plaintiff, without the knowledge or assent of the 
security, the security was discharged.” 

The legal proposition thus stated by the Court is not law; 
for it may be true, that Camp signed the note as security, 
and that indulgence was given by the plaintiff to the Law- 
renceville Manufacturing Company, without the knowledge 
or assent of Camp, and still he is not discharged, unless the 
plaintiff knew that Camp signed as security. His Honor 
the presiding Judge, instead of asswming this fact, and there- 
by excluding it from the consideration of the jury, which he 
had no right to do, should have submitted it to the jury, for 
them to find upon the proof submitted. It may be argued 
that the payee of a note must necessarily know who is prin- 
eipal and who security; and ordinarily he does. But this is 
not necessarily always true; and we think the evidence 
in this case justifies this conclusion. Take the testimony of 
Mr. Peterson, the agent of the Company, who made the 
note. He says it wasthe practice for the agent and Presi- 
dent to sign notes in their official capacity, and that often 
the President and Directors signed immediately underneath 
as securities ; which names were embraced in a bracket, and 
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at the end the word securities, wrote across the note. He fur- 
ther testifies: “I cannot say whether the plaintiff knew in 
what character the parties signed the note or not, but I know 
I promised him a note made in the usual way, with the Board 
of Directors as securities.” He says: “It seems to me that 
plaintiff must have known them as securities,” but adds, “the 
note itself must decide its classification.” 

Thus, it will be perceived that Mr. Peterson, who swears 
most conscientiously, I doubt not, does not state that Mr. 
Howell knew that Lowe and Camp signed this note as secu- 
rities only. And why should he? The note is not such as 
it was the practice to give; neither is it such as was promised 
by Mr. Peterson to Howell. He was not present when it 
was given. He might well have supposed that it was in- 
tended to bind the corporation as such, and Lowe and Camp 
individually, and not as securities; they being stockholders 
and interested in the consideration of the note, namely: the 
lot of cotton bought for the factory. 

But be that as it may, was it not a fact to be left to the 
jury, without any expression or intimation of an opinion 
from the Court, whether or not it was proven, much less an 
assumption by him in the charge complained of, that it was 

roven? 

Thus stands the case, then, as received in the light of the 
defendant’s proof. Mr. Singleton G. Howell, a prominent 
actor in this business, was present at the interview between 
the plaintiff and Mr. Peterson when negotiating about this 
cotton. He deposes that Mr. Peterson was to make a note 
signed by him, as agent for the Company, with the names of 
the directors, and transmit the same to witness, by mail, 
when the cotton was to be shipped from Atlanta. The note 
sued on was sent, which was regarded by witness as satisfac- 
tory. That before he received it, the cotton was forwarded 
by mistake to Lawrenceville, and he did not stop it. He 
avers emphatically and positively, that although present at 
the conversation between Peterson and Howell, that, “he (the 
witness) knew nothing of the character in which any of the 
parties signed the note, save Peterson, the agent, except from 
its face, nor did my father, the plaintiff, so far as I know. 
The note passed into plaintiff’s hands through me.” 

Does not the answers of both witnesses rebut, effectually, 
the ordinary presumption that the contractee knows which of 
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the contractors were principal and which security? At any 
rate, it is not a fact subject to be referred to the jury, under 
the circumstances of the case? We cannot entertain a doubt 
upon this subject. 

It may be said that, if the Court charged the law correct- 
ly as far as he went, but omitted to charge the whole law 
applicable to the point, that the omission is not a reversable 
error, unless his attention was called to it by counsel. And 
while this is asound proposition in most cases, yet this charge 
cannot be justified upon this ground. For the charge, as 
given, we repeat, is admitted not to be maintainable without 
further qualification. And we close as we began, by holding 
that Lowe and Camp may have signed as securities, and in- 
dulgence may have been given by the creditor to the princi- 
pal debtor, without their knowledge or assent; still, they 
are not discharged, unless the defendants go further and show 
that the plaintiff knew that they were securities only to the 
contract. This they have attempted to do, whether success- 
fully or not, it is not for this Court to say, much less for the 
Court below to assume in the charge sub judice. There isa 
contrariety, not to say conflict, of evidence upon this point. 
If the note is to be judged by its face, it is a clear case for 
the plaintiff. Neither Mr. Peterson testifies to the knowl- 
edge of the plaintiff, as to the character in which the makers 
signed nor does Mr. Singleton G. Howell. The one thinks 
he must have known, and assigns the reasons for his belief. 
The other, who transacted the business, asserts positively 
that he was ignorant upon this point, and his father likewise, 
so far as he knows, and gives the grounds of this opinion. 
And I would add, that the variance in their depositions, as 
to what was said at the house of Singleton G. Howell, by 
Peterson and plaintiff, is not the case of positive and nega- 
tive proof. The attention of both was called to the transac- 
tion. Peterson says the Directors were to sign as securities, 
which, by the way, they never did; and Howell swears that 
they were to sign individually, which Lowe and Camp did. 
It is the legitimate office of the jury to decide between them, 
under all the circumstances of the case. 


JuDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in charging 
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jury, “that if they should believe, from the evidence, that 
Camp signed the notes as security, and if they should fur- 
ther believe that indulgence was given to the Company by 
plaintiff, without the knowledge or assent of the security, 
the security was discharged.” The Court thus assuming the 
fact that it was established by the proof, that Howell had 
knowledge that Camp was security only, to the notes. 





LYNCH vs. JACKSON. 


1. ‘*To determine whether a former recovery is a bar to a subsequent 
action, a good test is, whether the same evidence will support both ac- 
tions.”’ 

2. Where a suit is brought against one individually, and he defends under 
the title of another, to make the judgment a bar in another suit, at the 
instance of that third person, the pleadings should show that there 
was privity in representation between the defendant and that third per- 
son. 

3. When a trust terminates before final judgment in a case the cestui que 
trust should be made a party by notice or otherwise to the proceeding ; 
otherwise, the judgment is no bar. 


Trover, in Warren Superior Court. Tried before Judge 
Tuomas, at the April ‘Term, 1860. 


This was an action brought by Ellen R. Lynch, against 
Archibald M. Jackson, to recover damages for the alleged 
conversion, by the defendant, of a negro girl by the name of 
Susan, belonging to the plaintiff. 

The facts of the case are substantially as follows : 

Some time in the year 1850, Barnard W. Fickling, the 
grand-father of the plaintiff, gave, by parol—accompanied 
with actual delivery—the negro girl in dispute to the plain- 
tiff, at the same time telling the mother of the plaintiff to 
take charge of the negro and learn her to sew, etc., until the 
plaintiff married, or became of sufficient age to control and 
manage the negro herself. Barnard W. Fickling died in 
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1851, and the defendant, Jackson, was appointed and quali- 
fied as executor of his will. As such executor, he instituted 
an action of trover for the negro in dispute, returnable to 
the April Term, 1852, of Warren Superior Court, against 
Edward F. Lynch, the father of the plaintiff. Edward F, 
Lynch set up, by way of defense to the action, that the title 
to the negro was in Ellen R. Lynch, by virtue of the parol 
gift aforesaid. In that action a verdict and judgment was 
rendered in favor of Jackson, as executor as aforesaid, against 
Edward F. Lynch, for the value of the negro, to be dis- 
charged by delivering her up in ten days. The verdict was 
rendered at the April Term, 1857, and the judgment signed 
up on the 16th of April, 1857. Ellen R. Lynch attained 
the age of twenty-one years on the 24th of October, 1856. 

On the 16th of September, 1857, this action was commen- 
ced, and on the trial, the defendant offered in evidence the 
record and judgment of the former action in his favor as ex- 
ecutor of Fickling, against Edward F. Lynch; to which coun- 
sel for plaintiff objected, on the ground that the judgment 
was no bar or estoppel of the plaintiff in this action. 

The presiding Judge overruled the objection, and admitted 
the record. 

After the testimony had closed, the Court charged the 
ury: 
' wT hat the plaintiff was estopped by the record of the 
former suit, and that the jury ought to find for the defen- 
dant.” 

The jury found according to the Judge’s direction, and the 
plaintiff in error prosecutes his writ, to reverse the judgment, 
on the ground that the Court erred in admitting the record 
of the former action, and in charging the jury that the plain- 
tiff was estopped by it. 


E. H. Portis, for plaintiff in error. 


WaspEN & NELMS, contra. 
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By the Court—LuMPx., J., delivering the opinion. 


Conceding that Susan, the negro in dispute, was given to 
Adeline Lynch, by Barnard W. Fickling, in trust for his 
grand-daughter,.Ellen R. Lynch, and that the trust vested ip 
Edward F. Lynch, the husband of Adeline, and father of 
Ellen R., which is exceedingly questionable, was the judg- 
ment in the former suit between Archibald M. Jackson, ex- 
ecutor of Barnard W. Fickling and Edward F. Lynch, a bar 
to the present action? 

That was an action of trover brought by the executor of 
Fickling against Edward F. Lynch, individually. The plea 
of the defendant is not in the record. It is admitted that it 
set up an outstanding title to the girl Susan in Ellen R, 
Lynch, under a parol gift from her grandfather in 1850, 
So far as appears, defendant, Lynch, did not, by his plea, 
put himself in privity with Ellen R.’s titles, if, indeed, he 
did or could legally represent that title; and will it be se- 
riously contended that if a defendant in trover or ejectment 
sets up a paramount outstanding title in another, and a re- 
covery is had against the defendant, that the proceeding will 
estop that third person, in whom defendant set up title, from 
suing ? 

The Judges in convention in Crockett vs. Benton, (Dud- 
ley’s Rep., 254,) held, and we think very properly, that to 
determine whether a former recovery is a bar to a subsequent 
action, a good test is, “ whether the same evidence will sup- 
port both actions.” And the application of this rule to this 
case will show the injustice that would be done the present 
plaintiff, by excluding the truth of this transaction from the 
jury. In the former case, against Edward F. Lynch, his 
wife’s testimony was inadmissible, whereas, in the present suit, 
the testimony of the mother is competent, and if credible, is 
conclusive as to the gift from her father to her daughter. If 
there were nothing else wanting, then, the same evidence will 
not support both of these actions, and therefore the former 
recovery is no bar. 

There is another better reason still why the judgment in 
the first case is no bar in this. Ellen R. Lynch was not only 
not represented by Edward F. Lynch, as trustee, when sued 
individually for the slave Susan, but she was over twenty- 
one years of age when the first judgment was rendered. If 
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her father represented her as trustee, the trust terminated be- 
fore the final trial of the first case. And she having no notice 
whatever of the pendency of the litigation, she was not bound 
by the result. The proof is that Mr. Fickling gave the 
girl to his grand-daughter, and requested her mother to take 
charge of her, learning her to sew, etc., until Ellen R. be- 
came of age, or was capable of taking care of her herself. 
The judgment in the first case was in April, 1857, and the 
laintiff was twenty-one years of age October, 1856, at which 
time the trust dropped off, such as it was, and Ellen R. Lynch 
was sui juris. 
For these and other considerations, we feel constrained to 
award a new trial in this case. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in charging the 
jury, that the plaintiff was estopped by the record of the for- 
mer case brought in Warren Superior Court, April, 1852, 
in which Archibald M. Jackson, executor of the last will of 
Barnard W. Fickling, deceased, was plaintiff, and Edward 
F, Lynch defendant, it being an action of trover. 





BARKSDALE eé¢ al. vs. SMITH, BELL & CO. 


Notwithstanding proceedings have been irregularly conducted, yet, if no 
principle has been violated or right infringed, and the parties have 
reached the same result as they would have attained if everything had 
been formerly transacted, the matter will not be disturbed. 


Assumpsit, in Wilkes Superior Court. Tried before Judge 
THoMAS, at the September Term, 1860. 


The record in this case presents the following facts and 
questions, to-wit : 
Mrs. Sarah Stokes died testate. Amongst other things, 
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she directed, in her will, that certain property should be sold 
and that the funds arising therefrom “be put at interest, the 
said interest to be applied to the support and education 
of her grand-son, John A. Stokes, and the support of his 
father, Armstead Stokes, during his natural life, and if the 
said John A. Stokes should survive his father, then the 
whole to go to, and vest in him and his heirs forever: pro- 
vided, nevertheless, that if the said John A. Stokes should 
die before he arrives at the age of twenty-one years, or with- 
out heirs, then the interest aforesaid shall be applied to the 
maintenance and support of his father, Armstead T. Stokes, 
during his life, and after his death, the principal, with the 
interest if any, to be equally divided ” amongst other named 
legatees. 

The will further provided that the property bequeathed 
by it should be for the sole and separate use and benefit of 
the legatees, and not subject to any debts or contracts, but 
to be received and managed by a trustee. 

There was no trustee appointed in the will. 

Nicholas G. Barksdale was duly qualified as administrator 
of Sarah Stokes, with the will annexed, and before any 
trustee was appointed, an order was drawn on, and accepted 
by him, of which the following is a copy : 


“September 2d, 1852. 
“Mr. N. G. BARKSDALE: 
“ Will please pay Smith, Bell & Co. one hundred and forty- 
five dollars and fifty-eight cents, my account with them for 


the year 1851, and this shall be your receipt for the same 
“ A, T. SToKEs.” 


On the back of the order was written the following accep- 
tance: 

“T accept the within, conditioned upon any funds over, 
coming into hand. N. G. BARKSDALE. 

“October 7th, 1852.” 


N. G. Barksdale acted as administrator, with the will an- 
nexed, of Sarah Stokes, from 1848 up to the time of his 
death, in the latter part of the year 1856. 

Thomas A. Barksdale and James H. Willis were appointed 
administrators of N. G. Barksdale, and continued to manage 
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the property bequeathed by Sarah Stokes, for the support of 
John A. Stokes and Armstead T. Stokes, until September or 
October, 1857, when William M. Reese was appointed trus- 
tee for Armstead T. Stokes and John A. Stokes. 

In October, 1857, Reese and the administrators of Barks- 
dale came to a settlement, in which it was found that there 
was due the trustee of the Stokeses something over $7,000, 
which amount was subject to various demands against the 
Stokeses for support, etc., some of which were allowed in the 
settlement. These being deducted, left over $5,000, which the 
administrator of Barksdale paid over to Reese, the trustee. 

Smith, Bell & Co. sued the administrators of Barksdale to 
recover the amount of the draft. 

The foregoing facts appearing in the evidence on the trial, 
together with the fact that Armstead Stokes and John A. 
Stokes were both then living, and that the latter was a minor, 
the presiding Judge charged the jury : 

That if they believed the facts relative to the settlement 
between the defendants and Reese, that there were funds over, 
coming into the hands of the defendants’ intestate, the con- 
dition of the acceptance was complied with, and Barksdale 
was liable on the acceptance. 

The jury found for the plaintiffs the amount of the draft; 
whereupon, the counsel for defendants moved for a new trial, 
which new trial was refused, and that refusal is the error 
complained of. 


SAMUEL BARNETT, for plaintiffs in error. 
HunTEeR & AKERMAN, contra. 
By the Court.—LuMpxkn, J., delivering the opinion. 


Regularly, there should have been appointed, at the be- 
ginning, a trustee for A. T. and John A. Stokes to receive 
from the administrator, with the will annexed of Mrs. Sarah 
Stokes, the funds bequeathed by her will for the support, 
maintenance, etc., of her grandson and his father; but, in 
point of fact, none such was appointed until recently. As 
is usual in such cases, Mr, N. G. Barksdale, the administra- 
tor, executed the trusts of the will. And while thus acting, 
accepted the draft drawn by A. T. Stokes on him, in favor of 

VoL. xxxI—44, 
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Smith, Bell & Co., the plaintiffs in the action for the drayy- 
ers account with them, for the year 1851. True, the accept- 
ance was conditional, “ provided he had in his hands any 
funds over,” meaning, we suppose, over and above liabilities 
already incurred for A. T. Stokes. The proof shows, and it 
is distinctly admitted in the argument, that the funds in hand 
were ample to pay this debt. The conditional acceptance 
then, becomes absolute, and the estate of Barksdale, he hav. 
ing in the meantime died, is liable to the plaintiffs, Why 
should not the amount be retained by the representatives of 
Barksdale, in the settlement with Mr. Reese, the present trus- 
tee? We admit the irregularity of this whole proceeding, 
from beginning to end; and yet, after sundry and circuitous 
litigation in Chancery, the parties would reach the same re- 
sult. If no principle, then, is violated, and no right invaded, 
it is better that the parties be spared this expense and delay, 
by affirming the judgment of the Court below. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 


firmed. 





PIERCE vs. CHAPMAN et. al. 
Parties not appealing from a first verdict, are bound by it. 


Fi. fa. and illegality, in Warren Superior Court. Decision 
by Judge THomas, at the October Term, 1860. 


The facts of this case are as follows, to-wit: 

Pierce Bailey recovered a judgment against William Lit- 
tleton, as administrator of Lucy Bray, deceased, and Benja- 
min Chapman and Mary Hodgins, for $1,037 75, besides in- 
terest and cost. 

From this judgment, Littleton entered an appeal, Chapman 
and Hodgins not appealing. 

On the appeal, Bailey recovered a judgment against Lit- 
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tleton, as the administrator of Bray, for the sum of $700 
only. 

A writ of fiert facias was issued from the first judgment, 
against Benjamin Chapman and Mary Hodgins, and was 
levied upon their property. 

The defendant filed an affidavit of illegality to the fi. fa., 
on the ground : 

That there was no judgment corresponding with the fi. fa., 
as there had been an appeal entered from the same, and the 
recovery had been reduced to $700; that they were only se- 
curities of Lucy Bray on the claim, on which the judgment 
was founded; that the appeal vacated the first judgment 
from which the fi. fa. issued, and that having a right to con- 
trol the fi. fa., as sureties, after paying it off, the fi. fa. 
should have issued against the principal, as well as the sure- 
ties. 

Counsel for plaintiff demurred to the affidavit of illegality, 
admitting the facts stated in it, and upon hearing the demur- 
rer, the presiding Judge sustained the demurrer, holding, 
that an appeal by a principal, and a diminution of the recov- 
ery on the appeal, enures to the benefit of the sureties. 

This decision is the alleged error. 


PortLe, and WAsDEN & NELMS, for plaintiff in error. 
Greson and Hurr, for defendants in error. 


By the Court.—Lumpx1y, J., delivering the opinion. 


The only question in this case is, whether, when the secu- 
rities to the contract neglect or refuse to appeal from the first 
verdict, and the recovery is diminished upon the appeal, are 
they bound by the first or the last judgment? From the first 
case brought before this Court, on the Act of 1839, (Cobb’s 
Dig., 500,) down to the decision in Durham’s case, at Macon, 
last July, with the exception of Beall vs. Cochran, (18 Ga. 
Rep., 38,) this Court has uniformly maintained, that if any 
one or more of the defendants chose to abide by the first ver- 
dict, rather than litigate further, it was their right and priv- 
ilege to do so; and until the new Code goes into operation, 
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which, we are informed, has prescribed a different rule we 
shall adhere to the previous adjudications. 

It was comparatively easy to say that one person should 
control five, or force them to litigate further, whether they 
wished to do so or not, and even at the risk of having them 
mulct in much heavier damages. But whether this is wise or 
just, is not proper, perhaps, for me to express any opinion. 








JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, on the grounds that the Court erred in sustaining 
the affidavit of illegality filed by the defendants in this case, 





SALMONS vs. TAIT. 


In an action of Trespass brought by A against B, for forcibly entering 
upon his premises, and cutting down and carrying off his timber trees, 
and removing his fencd and gate. C was examined as a witness in the 
case, and not only testified as to the particular injury charged in the 
Court, but also as to the damage done the plaintiff’s stock ; denying 
that he (the witness) had any interest in the same. 

Held, that all these statements were material in the case, and that if he 
swore knowingly, wilfully, absolutely and falsely, as to any of them, he 
was guilty of perjury. 


Case for Words, in Elbert Superior Court. Tried before 
Judge Tuomas, at the September Term, 1860. 


The opinion of Mr. Justice Lumpkin, who pronounced the 
judgment of the Court in this case, embodies all the facts nec- 
essary toaclear understanding of the judgment, wherefore 
any other statement is omitted. 

VANDUZER, for plaintiff in error. 


Hunter & AKERMAN, contra. 
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By the Court.—LumPKIN, J., delivering the opinion. 


William B. Nelms brought an action of trespass against 
Edward B. Tait in Elbert Superior Court. The injury al- 
leged was, that the defendant had forcibly entered upon the 
Jand of plaintiff, cut down, destroyed and ruined the trees 
growing thereon ; threw down the fencing and carried away 
his gate ; laying the damages at five hundred dollars. He re- 
ceived one hundred and two dollars with cost. 

On the said trial, one Burrell Salmons was sworn and ex- 
amined as a witness, who testified that there were one hun- 
dred or two hundred panels of fence from the road to the 
gully, entirely on Nelms’ side of the line ; that a sow belong- 
ing to Nelms was so cut by Tait, that witness had to carry 
her food and water where she laid for a week ; that he had no 
interest in the stock of hogs, but was a mere cropper on Nelms’ 
plantation. 

Edmund B. Tait, the defendant in both actions, referring 
to this testimony said, that Salmons “ had sworn to wilful 
lies ;’ thereby meaning, as Salmons alleges in declaration, 
to charge him of being guilty “of wilful and corrupt perju- 
ry.” Defendant Tait, by his plea of justification, admitted 
that he spoke the words complained of, and that he intended 
the meaning which the plaintiff imputes to them. 

Upon the trial, the plaintiff moved to strike out so much of 
the plea as relates to so much of the evidence of the plaintiff 
in the trespass case, as relates to the sow and his interest in 
the stock of hogs, as not being material or applicable to any 
matter in question at issue in the suit bétween William B. 
Nelms and Edmund B. Tait. He also objected to any testi- 
mony concerning this statement made by him upon his ex- 
amination, and as to the truth or falsehood of these state- 
ments; all of which were overruled by the Court; and the 
jury were instructed, that if they believed that Salmons in 
his evidence, wilfully, knowingly, absolutely and falsely made 
the three allegations set forth in the defendant’s plea or either 
of them, as to the number of panels of fence on Nelms’ side 
of the line; the injury done to the sow, or his want of inter- 
est in the stock of hogs, then Tait had sustained his defense, 
and Salmons was not entitled to recover. 

The jury found a verdict for the defendant, and the plain- 
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tiff moved for a new trial, on the following grounds, to-wit ; 

1. The Court erred in refusing to strike out that part of 
the defendant’s plea relating to the sow, and the interest of 
plaintiff in the stock of hogs, when it appeared from an in- 
spection of the record of the trespass case of Nelms vs. Tait, 
that there was nothing therein concerning said sow or stock 
of hogs. 

2. In admitting evidence of the statements of plaintiff re- 
specting the sow and stock of hogs. 

3. In charging the jury that if they believed from the evi- 
dence, that the plaintiff Salmons was a witness in the case of 
Nelms vs. Tait, and made upon oath, wilfully, knowingly, 
absolutely and falsely, the three allegations set forth in the 
defendant’s plea, or either of them, then Tait has made out 
his defense, and the plaintiff is not entitled to recover. 

There were four other grounds relating to the testimony 
which were not relied upon in the argument, and which we 
deem it unnecessary to notice. 

The Court refused to grant a new trial, and the defendant 
excepted. 

The defendant charged the plaintiff with “swearing to lies,” 
which the plaintiff alleges meant to impute to him perjury. 
If Salmons swore falsely as to the sow, and to his interest in 
the stock of hogs, as well as to the quantity of fence on 
Nelms’ side of the line, did he “ swear to lies?” Most as- 
suredly. If on the other hand, the words spoken impute 
perjury to the plaintiff, and he testifies wilfully, knowingly, 
absolutely and falsely as to the fence, is he not guilty of per- 
jury? There can be, we apprehend, no doubt of it. In either 
view of the matter therefore, we think the case is with the 
defendant. The 2 George 11 ec. 25, enacts that it shall be 
felony to steal any bank-notes ; and it has been determined 
that the offense is complete by stealing one bank-note. Has- 
sel’s case, Leach Cr.,1. If, then, to charge a witness with 
swearing to three lies, and one of the charges is sustained, 
and is material to the issue in the case in which he testified, 
you have justified the plea in imputing to him perjury. 

But altogether apart from this view of the case, the testi- 
mony of Salmons in the case of Nelms vs. Tait, as to the in- 
jury done to the sow, and which seems to have been admitted 
without objection, must have contributed to aggravate the 
damages found in that case, and therefore was material. The 
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other portion of it which denied he had any interest in the 
hogs, was equally important as affecting his credibility, and 
if he swore falsely, knowingly, upon either of these points, 
he was guilty of perjury. 

Consequently, our conclusion is, the rulings of the Court 
were right throughout, and that the judgment be affirmed. 


JUDGMENT.— Whereupon, it is considered and adjudged by 
the Court that the judgment of the Court below be af- 
firmed. 





